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Aveustus Moore v. Jostau Cornixs & WittuaM D. 
Rascor. ~ 


An assignment made by an insolvent ofall his estate, whereby some of 
his creditors are preferred, With a stipulation that the propérty 
shall remain in his possession, uptil a sale should be directed by .a 
majority of the creditors named in. the deed, is not in law fraudulent, 
upon its face, so as to authorize the court to pronounce:it void ; but 
its validity must be submitted to a jury upon proof of the actual 
fraudulent intent. J 

Where a deed of trust was duly proved, but by reason of the death of 
the register was not registered within six months, but was registered 
as soon as a suecessor was appointed, it was J. dissen- 
tiente, that the deed was available, as if duly regi 


. » 

This was an action of Trover for a number of slaves, 
tried before Nonwoop, Judge, at Chowan,.on the last 
spring circuit, and on not guilty pleaded, the case was, 
that the plaintiff claimed title under James R. Creecy, by 
a deed dated the 15th of September, 1829, between the 
plaintiff, Creecy, and several of his creditors, whereby, 
after reciting sundry debts of Creecy, all his property 
was assigned to the plaintiff upon the following trusts : 
‘¢ That the said dugustus Moore, shall, as soon as may 
‘¢ be convenient, or he be requésted by the persons inter- 
‘‘ ested in the trust hereby created, ora majority of them, 
“¢ expose to public sale, the whole of the aforesaid real 


Vou. III. -_ 3 








127 


Dac. 1831. 


—  ~ 
Moors 
v. 
Corauus. 


* 


eae 


. 1 
CASES ARGUED AND DETERMINED IN THE 


‘‘ estate and negroes, and other articles of personal pro- 
«+ perty to public sale at such place or places as the said 
“ Thomas Benbury; &e. (the cestui que trust) or a major- 
‘* ity of them shall require, upon such terms as the ma- 
‘ jority may agree on, before or at the day of sale, he 
“ the said 4. M. having first advertised the time and place 
‘¢ of such sale for thirty days in the Edenton Gazette, 
‘* and such other newspapers as he may deem necessa- 
“ry, and the funds arising from the sale of said proper- 
‘¢ ty, and the money or securities which he the said 4. 
“A. may receive by virtue of the agency and attorney- 
‘* ship hereby créated, after retaining for all necessary 
‘‘and proper expenditures, &c. shall be applied in the 
** following manner, to-wit : In the first place, towards 
** the payment of the several bills of exchange herein be- 
‘¢ fore described, upon which the said T. B. is indorser, to- 
‘* gether with all damages, interest &c. the note given to 
‘¢ the President and Directors of the State Bank as afore- 
** said, to which the said T. B. is security, with ail in- 
“ terest &c.” The deed then recited other debts of the 
Same kind and proceeded as follows : ‘+ After having 
** discharged and paid the said debts due and owing to, 
“‘ &c. should there be a surplus in the hands of the said 
‘¢ 4. M. by virtue of the trust by these presents created 
“and established, the said 4. M. shall in the second 
‘¢ place apply such surplus or residue so remaining in 
‘* his hands as‘aforesaid, in payment and discharge of 
‘‘ the said “bill due and owing to the said W. BR. WV. &c. 
(setting out sundry other debts of the same kind) . 
** and should there not remain in the hands of the said 
i A.M. a sufficient sum, after paying off in the first in- 


* stance, the debts due &p. ( the first class, ) and dis- 


*¢ charge the several debts dug &c. (the second class) the 
$$ said balance as aforesaid, shall be applied pro ruta ¢c. 
“ But should there remain a balance in the hands of the 
“ said 4. AM. after paying off &c. in the order and upon 
‘*, the terms, aforesaid, then the said .f. M. shall apply 
‘¢ the said balance, to the. payment of the debt due to the 
*+ said Josiah Collins as aforesaid, in the third place ; and 
‘¢ in the fourth place, should there remain a balance in 
‘‘ the hands of the said 4. MM. after paying &c. such bal- 
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‘* ance shall be applied to the payment of the debt due to Dzec. 1831. 
‘the said Thomas C. Whedbee by note as aforesaid, and ““”“ 
< should there remain  balagce after paying &c. then ™° 
‘¢ the said 4. M. shall apply such balanceto the payment Ooxtzxs. 
‘¢ of all such demands due by contract or agreement a- 

“ gainst the said James R. Creecy, as may be made known 

“4 to the said 4. M within six months after the sale of 

‘¢ the said property hereby conveyed, the amount of said 

-+ demands to be ascertained by two indifferent persons, 

‘¢ one to be chosen by the said 4. M.-and the other by the 

‘< claimant &c. But should there not remain in the hands 

“¢ of the said 4. Mf. a sufficient amount of funds after: pay- 

*¢ ing &c. to pay off and discharge all the debts and de- 
‘‘mands due and owing by the said James R. Creeey, 
‘then the said 4. Jf. shall make a pro rata application 

“ of the said funds to such debts as shall be made known 

‘¢ to the said 4. M within the time, and ascertained in 

‘¢the manner aforesaid: And it is hereby expressly | 

‘¢ covenanted and agreed upon, by and between the'se- 

‘‘ veral parties to these presents, their heirs &c. that the 

‘* said James R. Creecy, his heirs &c. shall and may re⸗ 

** main in the quiet and peaceable possession of the pro- 

‘* perty hereby conveyed, until the same shall be requi- 

‘¢ red for the purpose of effecting a sale, for which said 

‘* last mentioned purpose, the said James R. Creecy doth 

‘¢ for himself, his heirs &c. covenant, promise and agree. 

‘‘to and with the second and third parties to.these pre- 

‘¢ sents, to surrender and deliver up the same, at such. 

“‘ time and place as may be required. And the said 4. 

‘* M. doth for himself &c. covenant and agree to and with 

*‘ the first and second parties te’these presents, that he- 

‘* the said 4. .M@. shall and will execute the trusts here- 

‘‘ by created according to the best of. his skill and abil- 

‘¢ ity, and that he will execute such conveyances of the 
‘said property &c. And it is hereby expressly agreéd 
“upon, by and between the’ parties to these presenits,, 

‘‘ their heirs &c. that the said # WW. shall not be held 

‘¢ responsible for the loss, injury or destruction of the 


*« said property &c.’” | 
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To this deed there were two attesting witnesses, enc 
of whom only was examined by the Plaintiff. He pro- 
ved, that at the date of the deed, he saw it executed by 
Creecy—that Mr. Norcom, a cestui- que trust, was pre- 
sent—that it was not then ‘signed by the plaintiff, and 
that he knew nothing of its execution by the latter, who 
was not present when it was attested by the witness. — 
The'clerk of the county court of Chowan proved, that 
during the term of the court which commenced on the 3d 
Monday of September, 1829, the plaintiff produced the 
deed in court, when it was proved by the oath of the same 
attesting witness, who was examined on the trial—that 
the plaintiff upon its probate took possession of the deed, 
promising to hand it himself to the register—that the re- 
gister died in December following, and no successor was 
appointed until March 1830—that the day after the re- 
gister’s death the deed was found among his papers. It 
was also proved, that the deed was in the possession of 
the register within five or six weeks of its probate, and 
that while it was in the hands of the register, the defen- 
dant, Collins, took a copy of it. There was no evidence 
offered that the creditors named in the deed had ever re- 
quired the plaintiff to take possession of the property, or 
to make a sale thereof ; but an advertisement was pro- 
ved by the plaintiff, of an intended sale on the 21st of 
December, 1829. Creecy remained in possession of the 
property until it was seized. by the — Rascoe, as 
hereafter mentioned. 

‘The defendants productd the record of: an -at- 
tachment returnable to September term, 1829, of 
Chowan county court, at the instance of the defend- 
ant, Collins, against the effeots of Creecy. as an abscond- 
ing debtor, which had been levied upon the slaves in dis- 
pute; from which it appeared, that on the 10th of Sep- 
tember 1829, Creecy replevied the property levied on, by 
giving a bail bond to the sheriff. At the ensuing term 
of the county. court, the third Monday of that month, 
Creecy was surrendered in discharge of his bail, and judg- 
ment by confession was entered up in favor of the plain- 
tiff. This judgment was obtained upon the bond men- 
tioned in the assignment, as due the defendant, Collins, 
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by Creecy: Upon this judgment a fi. fa. tested the third Dzc..1831. 


Monday in September,. issued to the defendant, Rascoe, 
the sheriff of Chowan, and was levied upori the slaves in 
question, and subsequently they were bought by the de- 
fendant, Collins. It was admitted that at the date ofthe 
' assignment, Creecy was indebted to an amount greater 
than the value of his property, and that several judg- 
ments’ against him must remain unsatisfied—that all the 


debts mentioned im the assignment were bona fide, and that. 


the responsibilities therein mentioned had been incurred, 
There was no evidence that any of the creditors of Cree- 
ey accepted the deed of trust or participated in the ma- 
king thereof, except that one of them, at the sale by the 
defendant, Rascoe, requested a witness to value the slaves 
in order to subject the defendants to the full amount. 

It was insisted for the plaintiff, 

ist. That the registration of the deed within six months 
being prevented by the negligence of the register, with- 
out the default of the plaintiff; and the registration hav- 
ing been completed as soon 48 possible after the appoint- 
ment of a new register, as to the plaintiff, it was to be ta-, 
ken as duly registered. 

2d. That the deed was delivered prior to the teste of 
the executien in favor of the dcfendant Collins, and there- 
by the title of the slaves in question vested in the plain- 
tiff, so as to enable him to maintain this action. 

3d. That the deed was made bona fide, and upon a 
valuable consideration, and that this was a question of 
intent, and a matter of fact to be tried by the jury. 

On the other hand it was urged, 

ist. That there was no evidence from which the jury 
could infer a delivery of the deed before the teste of the 
defendant Collins’ execution. 

ad. That the deed not being registered within six 
months of its date, nor until after the teste of the execu- 
tion and the levy and sale under it, could not prevail. 

sd. That the deed in its structure and provisions 
manifested an intent, which the law regarded as fraudulent 
against creditors not parties, nor assenting thereto ; and 
that as this intent appeared upon the face of the deed, the 
judge ought to pronounce it fraudulent and void. 


Sd 
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4th. That the plaintiff could not maintain this action, 


“~~~ because at the time of the levy and sale the possession of 


Moors 
v. 
Cours. 


Creecy and his right, by the terms of the deed, to held 
the property, had not ceased. - 

The presiding judge charged the jury, that there was 
evidence from. which they might infer, that the deed was 
delivered prior to the leste of the execution. That al- 
though. the registration of the deed, after. the expiration 
of six months might, under the circumstances of -this 
case, have been deemed effectual, so .as to cause it .to 
enure from its delivery, had it, when proved, been left 
in the office of the county court, yet.if it was not so left, 
but was taken out by the plaintiff, and not delivered by 
him to the register until five or six weeks after the term 
of the court, when it was proved, it would not in law 
avail against Collins’s execution. That Creecy being in- 
solvent, the deed was not bena fide against a creditor of 
his dissenting therefrom, and seeking by regular process 
to subject the property. included in it,.to the payment of 
his debt ; and that the intent to hinder, delay and de- 
fraud creditors appeared upon the face of the deed, and 
made it the duty of the court to “ou it fraudulent 
in law. 


A verdict was returned for the defendant, and the 
plaintiff appealed. ' 


Iredell and Hogg, for the plaintiff, argued ; 

1. That the question of fraud should have loom left to 
asi: because if there was any fraud in the transac- 
tion. it could be gathered only from circumstances dehors 
the deed, upon which the judge had no authority to pro- 
nounce. That the deed upon its face was not fraudulent, 
notwithstanding the debtor was to continue in possession. 
To render his possession evidence of fraud, it must be 
inconsistent with the deed ; whereas his possession was 
stipulated for, as a.matter of convenience to all parties. 
That in this respect, there was no difference between 
mortgages and deeds of trust. That where. the benefit 
and interest of the granter were not the object of the 
deed, but merely incidental, a considerable interest might 
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be reserved to thedebtor without a necessary inference of Dxe. 1831: 


fraud. - (Trotter v. Howard, 1 Hawks 320. »Estwick v. 
Caillaud, 5 T. R..420: Howell v. Elliott, ante 1 vol. 70. 
Rob. on Fraud. Con. 548. Ryall v.. Rolle, 1 Ves. Sr. 348, 
S.C. 1 Atk. 165. Cadogan v. Kennet, Cowp. 482. Brooks 
v. Marbury, 11 Wheat. 82. Vredenderghv. White, 1 Jolins. 
Ca...157.. Murray % Riggs, 14 Juhns. 571.) 

2. That the delivery of the deed to the register within 
the time required by law was equivalent to actual regis- 
tration ; and that a subsequent purchaser is affected with 
notice of a prior unregistered deed, altho’. the first pur- 
chaser neglected to have his deed registered in due time. 
(Davis v. Blunt, 6 Mass. 487. Farmsworth v. Childs, 4 
Id. 687. Juekson v. Burgott, 10 Johns. 457. Worsely v. 
De Mattos, 1 Burr. 474. 484,' Peake 190. Marbury v. 
Madison, 1 Cranch. 161. Ridley v. eames ante | vols 46, 
Act uf 1813, Rev. c. 881.) 

3. That the debtor was a mere bailee of the chattels, 
and his possession that of his bailer ; and therefore the 
action of trover could. be sustained by the plaintiff, 
the trustee. (White ve Marris, 1 Hawks 301. . Jones v. 
Taylor. ante 1 vol. 436.) 


Gaston and Badger, contra, on the first point cited 
Sturlevant v. Ballard, (9 Jouns.347.) Hgslop v. Olarke, (14 
1.464.) Burd v. Smith, (4 Dal. 87,89.) 2 Pick. 133. Levy 
v. Gadsby.(3 Cranch. 180) Estwick v.Caillaud,(5 T R.420.) 
Rea v. Dixon, (3 M. & 8S, 11.) Plummers.Gheen, (6 Hawks 
66.) 2 Stark, Ev. 617.2 Kenat.Cont. 422,° Malic v. Cairns, 
6 Cowan 547.) a3 

. The act is express, that the deed, unfess registered, 
4 be void absolutely against purchasers and credi- 
tors. Ifa deed is considered as registered, when proved 
and ordered to be registered, there is 10 necessity for re- 
gistration at all. ‘Actual notice does not render the re- 
gistration uhnecessary. - (Ridley v. Thorpe. 2 Hay. 343. 
McLellan vy. Hill, Conf. Rep. 479. Neil v. Hosmer, 1 
Mur. 202. 4 Bac. Ab. Lim. of Act E. 6, 1 Id. Bargain & 
Sale, F. Robertson v. Stone, 1 Hay.»102, Hood v. Ort, 
Nw. T. R. 151. Jolland v. Stainbridge,.3 Ves. 486.— 
Wyatt v. Barewell, 19 Ves. 489. McRee v. Houston, $ 
Mur. 429. Cooth v. Jackson, 6 Ves. 39.) 
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$. The action of trover will not lie, unless the plaintiff 
has the right of property and of immediate possession ; 
nor if the conversion was committed -while the property 
was in the possession of a third person, who has some 
interest:in-it. (Gordon v. Harper, 7. 7.2.12, Deanv. 
Whiltaker, 11 Eng. C. L. 411.) 

4. The proof of the delivery of the deed before the teste 
of the execution, rests upon the plaintiff, 1st, because he 
makes the allegatian for his own benefit, and 2d, because 
he is supposed to be peculiarly conusant of the time. of 
delivery, (Hvans'v. Dickson, @T. R60.) 


Hau, Judge.—It appears from the evidence offered. 
in this case, that at the time the subscribing witness at- 
tested the deed of trust, Creecy who executed it, and 
‘Vorcom, one of the creditors in whose favor the deed was 
given, were present. Thedeed must have been delivered 
to Vorcom, or retained hy Creecy. if it was retained by 
Creecy, until it was offered for probate, it was not. exe- 
cuted.by him until that time. Therefore it cannot pre- 
vail against Collins. But if it-was delivered to Vorcom, 
it mugt be understood, that he received it as the agent of 
Moore. And if Moore has assented to such delivery, the 
deed myst be taken to have been executed when the de- 
livery was made toVorcom. Now which is most reason- 
able to presume did happen? If the deed was retained 
by Creecy, the sigying and sealing of it by him, and ha- 
ving it attested by a subscribing witness amounted to no- 
thing. The parties afterwards, were in the same situa- 
tion as they were before the transaction took place. Is 
it credible, that the parties intended this? Yorcom was 
interested in the transfer of the property ; more so than 
Moore, the trustee. Was it not more likely that the deed 
should be delivered to him for safe keeping, than that it 
should be left, in the hands of Creecy ?, Why was a wit- 
ness called, why was any thing done at the time, if a 
transfer of the property was not contemplated ? _I there- 
fore- coincide in epinion, with the judge of the superior 
court, that the circumstantial evidence was of such a 
character that it was proper to submit the question to 
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tlie jury, Whether the deed had been delivered prior to Dec. 1831. 
the teste of Collins’ fifa. If it was-so delivered to Moore, “~~” 
there is an end of the question as to its execution. If it ew 
was delivered to Vorcom as his agent, such delivery was Cottans. 
also good. It is laid down in Whelpdale’s case (5 Rep. 
119) that if an obligation be delivered to another to the 
use of the obligee, and the same is tendered to him, and 
he refuses, then the delivery has lost its force, and the ob- 
ligee-can never after agree to it. It follows of course, 
that if the obligee assented to the delivery to the stran- 
ger, the delivery’ was good ; and it must be considered 
the actand deed of the obligor. (Mewbern Bank v. Pugh, 
1 Hawks 198.’ 1 Sturkie on Evid. 333. Johnson v. Ba- 
ker, 6 Eng. C. 1.479). 
But the judge was also of opinion, that the deed was 
void as to creditors dissenting therefrom. and seeking by 
regular process of law to subject the same property to 
the payment of their just demands ; and that an intent to 
defraud such creditors was apparent on the face of the 
deed, and that it was the duty of the court to pronounce 
it fraudulent. os 
Deeds of trust are not often madé by debtors that are 
tuite solvent. They are commonly made with a view of 
better securing ‘sonte creditors, and in preference of 
others. Arid were the question open, and ‘of ‘the Per Hutt, J. 
first impression, I would probably coincide with the judge Assignments 
in this part of the case also. ¶ Because when a debtor has made by, tent 
several equally meritorious creditors, and has not wheré- a preference 
with to’ satisfy themall, and he appropriates what hehas Siven (> One 
to the ‘satisfaction ofsome of them, to the exclusion of tors, »are -not 
others, it is a step which may gratify his feelings, but it — — 
cannot satisfy ‘the reasonable demands of justice, or be the question res 
approved of by a correct sense of fair dealing. © But the — 
law on this subjett has undergone too many editions, and fraudulent. 
taken too deep root, to admit of judicial remedy. It is 
a measure of justice, placed in the power of debtors, in 
all the States of the Union,’ as far as Iam informed.— 
No doubt in the present case, the object of Creecy was to 
secure some creditors; and of coufse injure others. ‘ Still 
the creditors secured had a right to be paid their debts ; 
Vor. Til. 18 
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Dec. 1831. and a deed of trust, mace to effect that end, the law will 

— not consider fraudulent. I sec nothing in the deed of 

™* trust that distinguishes it frem the common case of trusts. - 

Consass I am therefore not prepared to say, that it carries on its 
face proof that it is fraudulent. 

The next question that arises in this case is; whether 
as the deed of trust had not been, registered in due 
time, on account of the death of the register it 
ought te be given‘in evidence. It will be admitted, 
that where two individuals.enter into a contract, and one 
of them is prevented, by the act of the other, from doing 
a thing whieh he stipulated to do for the benefit of the 
other, the latter can claim no advantage from the ſailure 
or omission. It will be admitted also, that the Legisla- 
ture may contract with.an individual; and that the Le- 
gislature is represented by its laws, its officers and its 
agents. And as far as such officers and agents act with- 
in the sphere of their official duty, they represent, and in 
fact. ave, the Jegislative will... When they omit doing a 
thing which they ought to do, the.Legislature by its a- 
gent has failed on its part. And if the failure was the 
cause, why something, stipulated to be done by an indi- 
vidual, was not done, no advantage can be taken of the 
omission by the Legislature. . Otherwise, it would do that 
itself which it will not countenayce in an individual. 

Generally speaking, when a contract is established, 
aE er each party is entitled to the benefit of it. But to some 
— by contracts, (and the present deed of trust is one of them,) 
- oy ond ip policy: has annexed another _prerequisite—registration. 

being-of- In other werds, a new, contract is made between the gran- 
= oe tee and the Legislature... The Legislature represents al! 
—— other persons except ¢he parties to the deed. All other 
Siege persons are bound by their stipulations, What are the 
deed be'not ré- Stipulations in this case? They are, (in order that no 
— —— nm may be defranded by the deed of trust, but all 
bed, it is availa- may have notice of it,) that the Legislature shall appoint 
gistration " @-registery, whose duty; it-shall-be to register the deed of 
trust, and the grantee shall.jn due time furnish the re- 
gister with it for that purpose. Now as the Legislature 
has failed in,providing an officer, the want of registra- 
tion is not to be imputed to the grantee. Nor ought the 
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defendant to.derive any benefit from the failare ; because D0. 183%. 
the Legislature eriacted the provision of registration for’ “““ 


his benefit. And if through its omission;" there was no 


register, he cannet complain. The grantee is entitled 
to the benefit of the deed, as iſ no law for registration had 
been made. ‘To exact from an individual:an impossibi- 
lity, as the only terms*on which he should be entitled to 
the benefit of a contract, —— —— and destroy 
that contraet. 

I have read of a Roman —— * suspended his 
laws so high, thatit was with giffieulty they could’ be 
read, for the purpose of entrapping his subjects, and col- 
lecting penalties. It would have answered the same pur- 
pose to enact, that the subject should do a particular 
thing, and then to have put it out of his power to do it, 
and claimed the penalty. 

I think this action is sustainable. The plaintift had 
under the deed of trust the legal title to the property in 
question ; and the possession of| Creecy was not adverse 
to it, but held under it, for the trustee. 


HenpeErson, Chief-Justice, concurred ,with Hatt, 
Judge. 

Rurrin, Judge, dissentiente.—Upon the question of 
fraud, I fully concur in the opinion delivered as that of the 
court. If the deed was intended to delay or hinder credi- 


tors, or for favor to the maker, or for his ease, even for one 


week or day, I should hold it fraudulent and void: And if 
those facts appeared on the deed itelfy by a fair'construc- 
tion of it, I should likewise hold it to be the provinee 
and duty of the court to pronoance it fraudalent. Bat 
where the provisions of the deed: point: to: the contrary 
purposes,’ namely, the real’satisfaction of creditors in a 
convenient time, and inaconvenient minner, or leave it 
equivocal whether one oF the othtr was'its’ object, it is 
then a case, where 'the wrong intent is not to be gathered 
from the acts done, as they ajpéar in'the instrument; and 
the Court cannot determine the question. » The actual in- 
tent is then open to proof altunde alid not being déchired 
in the instrument, or plainly to be fiferred from it, is to 
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Dac. 1831. be found by the jury: And as that may be found to be 
—⸗ 


v. 
Coie. 


honest or evil, the court will ene as to) ites 
legal consequences. 

Here there seems to be nothing in the. dent itn, te 
raise an imputation against it ; unless every conveyance, 
by way of security of some debts, in preference to others,. 
be void. There is no benefit reserved to the debtor, 
which can be supposed to have been the object, or one of 
the objects of making the deed. Until a sale, the pos- 
session is to remain with him. But this is obviously not 
for his ease—not to leave him the enjoyment of an estate, 
protected by this conveyance from his general creditors. 
It was for the conveniencé of the trust property, and a 
reasonable accommodation to the trustee ; who ought 
not to be obliged to enter into immediate possession, take 
the management of the estate, and subject himself to an 
account. The deed was executed in) September, when 
it is to be supposed the lands were in crop, and the slaves 
engaget! for the year: ¶ The sale was to be at the will of 
the trustee, or of a majority of the creditors; and it is 
to be supposed, unless the contrary be proved, that the 
creditors would act for their own interest, and require 
the sale in a reasonable time. If they do not, a long 
continued possession by the crediter would furnish strong 
evidence of the original fraudulent intent. It is not. to 
be inferred that they will not, because a majority might 
be under the influence of the debtor, and might, to favor 
him, sacrifice their own interests ayd those of the mi- 
nority. If such be the fact, it is. open to proof. It 
can be shown, that the apparent fairness is illusory ; 
that the debtor had come to an understanding with a ma- 
jority or a large portion, that the deed should be so used, 
and upon that-footing made theconveyance. The actual 
intent would frustrate their purposes, and place the decd 
on a level with one having a clause of revocation by the 
grantor himself, with this alifference only, that the latter 
is so expressly fraudulent, that the court does not need 
a jury to find the intent, but'can say directly to the jury, 
the deed is yoid ;. while in the former, the intent can 
only be gathered from extrinsic evidence by the jury, 
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and then applied under the advice of the judge... Buf D*s- 1831. 
here there was no proof of that sort. Nor are any hard, — 

or unreasonable terms imposed on the creditors. No re- — 

leases, are required from them, before they can avail Cours 
themselves of the trusts in their behalf; but the debtor is 

to\be still left personally responsible ‘for balances due. 

[t.is said, however, that the deed obviously delays, Col- Per Rurrrn, J. 
lins, under the pretence of securing him. For he was he pie Bal 
then pursuing an action for his debt, in which he would signment of his 


property prefer’ 


have a more direct and speedy method of raising the mo- —2 to. ° 
ney. True, that effect does follow ; and if that was the ther; and pe of 
intent, it avoids the deed. But if the intent was bona fi- od min may 
de to secure the, debts mentioned in the deed, and in the be to a! 2 
order. therein. prescribed, then it is not fraudulent ; 3 al- such wa gry Wig he r 
though the effect may be to delay and finally to defeat 7% eS 
Collins, That was not the object of the cgnveyance, but deed is valid. 
only. a consequence of it, ‘That consequence will not yi- 

tiate the instrument, provided it be only incidental to the 

other and lawful purpose, of dischargirg other debts in 

preference. ThatCollins is provided for in the deed, does 

not make it covenous,as to him, in reference to his better 

remedy by judgment and execution then in prospect, more 

than it would, had that provision been left out. It is clear, 

the other creditors might have been preferred, to his en- 

tire exclusion, although his debt was then, in suit, And 

the question then is, was the preference given to true slebts, 

and for the real purpose of satisfying them, which to, be 

sure may, and perhaps must produce a loss to Collins, or 

was that professed purpose feigned ; ; and the real and 

primary one, in fact, to defeat another creditor. In the 

one case, the intent is allowed by law.; in the other, it is 

forbidden. 

It has been further contended, that. this deed i is fraud- Anassignment, 
ulent, because the surplus is reserved to Creecy. That te — " 
is no more than would have resulted without such reser- purpose of pay- 
vation. It will denote a fraudulent intent or not, according yf al 
ta the proportion. the value of the estate conveyed, bears express result- 
to the debts secured by the deed. Ifthe deed covers a great -- Rng . = 
deal of property as a,security for a small debt, so that on cr yo 
the resulting, interest, to the debtor is really the valuable fraudulent upon 
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Dec. 1831. initerest, the purpose professed is so obviously a meré pre- 
“Sra Aeiice, aif not to conceal the true purpose from the detee- 
w tion of any jury. It is obvious in such a case; that the 
Cours’. debtor is providing for himself and not for his creditors. 
But if the re- But here the whole estate of the-debtor is conveyed 3 and 
ane ahle thé debts to be raised out of it are 90 large, ‘as probably 
thn the debts to absorb the whole, and then be unsatisfied. This circum 
Jit is ® stance therefore, cannot impugn the fairness of the tran- 
mn which the saction. Nor do f see any thing else in'the case, that 
at Ans gars ca, or ought, except the violation of the sound rule in 
tent. morals, (which the law has not yet incorporated with it- 
self, ) which would as much constrain a perfectly honest | 

man, unable to pay, to share his substance,’ impartially 

' and equally amongst his creditors, as it would make’a 

man of common honesty scorn to keep back a single sti- 

ver for himsel& 

Upon thé question about the delivéry of the deed, F con: 
fess, I doubt extremely. I should held the decd’ to be 
good, though executed in the absence of Mr. Moore, ‘and 
though it was to be exceuted by him'afterwards, and was 
so ‘executed in Creecy’s absente, ifthere were evidence 
to show, that it was delivered to, or taken by any of the 
ereditors, or by any body for Mr. Moore, upon the agree- 
nient that it was then Creecy’s deed, though Moore had 
not sealed, aid was · to seal. But in the absence of such 
éviderice, I must suppose, that Créecy kept the deed him- 
self; because I canfot presume that he intended an ab- 
solute execution, until Moore should ‘also executé it, and 
cotiie ander the obligation imposed by the covenants on 
his part. Those relate to the application of the proceeds 
of the sales to the payment of the debts, and the surplus 
to Creecy himself. In the absence of all proof‘ as to the 
custody of the deed from the time that Creecy signed it, 
until it was produced in court with Mooré’s' signature, 
and that of a second. witnéss, the presumption’ is, that 

y himself held it. Aid this is fortified by the fail- 
ure ‘of the plaintiff to call the second witness; who proba- 
bly attested the execution by Moore, and could have sta- 


ted the time, ‘and also’ the person who produced the deed. 
But as the case is to go back to a new trial, I'do not deem 


1 material farther to discuss this point. 
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But I cannot yield my assent tothe proposition, that Dec. 1831. 
there has been a due registration of this deed. “For the ““” 
want of it, I think it is yoid as against the. defendant, by 
the expres words of the act of 1820, Itis said, how- Cortaxs. 
ever, upon the authority of Ridley v. McGehee, (ante 2 PerRorrr,J. 
vol. 40,) that what ought to have been done by a public po 
officer, should be considered as done ; and that as the sidered sidered 1s, per 
panty had done bis duty, he shall have the benefit of that, formed, — — 
notwithstanding the officer. of the law omitted his, I w —8 
cannot perceive the force of this reasoning, when amid 2 — 
to this case. I admit, that if one covenant with me to where a deed 
do a particular.act, and I discharge him from it, or hin- —9 * = 
der the performance, it is te be taken as performed. son of the death 
But there is no instance,of this heing extended to third * — 2 
persons. In relation to them, an act required by. the to ‘the vention. 
law, or by contract, must be strictly performed. [fone 
contract to convey me an estate, if 4 go te Rome. by. a 
particulay day, and he prevents 4 from going, he shall 
convey ; for he was the,cause why the condition was not 
performed. But if 4 die, I cannot claim the estate, al- 
though my claim has been defeated by the act of God; 
because the stipylation was fur anvact to be done; and 
he, in whose favor that stipulation is, did not prevent it. 

Still less can duties of public.afficers be, thus dispensed 
with. Ar expression of Chief Justice Marsmant, in the 
case of Marbury y. Madison.(1 Cranch. 161); has been 
relied on to the contrary. But think that a perversion 
of the meaning of the judge. That case was a motion 
for a mandajnus to the defendant as Secretary of State, 
to compel hiin to deliver to the plaintiff a commission, 
as justice of the peace for the District, of Columbia, 
which had been made out and signed by the. late . Presi- 
dent Apams, and left hy the defendant’s predecessor in 
the office. Several objections were made ; one, that the 
commission was a deed, and had never been delivered ; 
another, that it was not complete, because it -had not 
been enrolled. In. answer to this last, the Chief-Justice 
says, it was the defendant’s duty to enrol it, and there- 
fore it will be taken as done. But how? Plainly, as 
against the defendant ; not third persons. He. means 
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Dre.- 1891. fothing more than this; that the defendant could not 
— 


Moort 
v. 


Cortrnys. 





justify the won-performance of one duty by alleging the 
omission of another. But he dées not’ determine, 
that Marbury was a justice of the peacé—had a title by 
virtue of a commission not enrolled and not delivered, 
because the defendant ought to have performed those 
completing ceremonies. If that had been the decision, 
it would have been in point here ; but I appreherid; thrat 
no person can supposé that such a decision ever would 
have been made. ‘If that had been the opinion of ‘the 
court, it would have saved all the painful argument in 
the case, and'the extrajudicial reasoning of the judge, 
because the manilamus was altogether unnecessary, since 
the-plaintiff already held the office; without the — 

sion of the commission. 

Nor can I imagine any other case, where ‘an officer 
omits a duty, in which the party entitled to have that 
duty perforiiéd has a right to consider it as performed, 
as‘against another person. If I deliver an execution to 
a sheriff, antl a second person does the same, but mine 
has the legal preference, and yet the sheriff pay the 
money to the other ; I‘cannot sue the party for the money, 
but nrust take mredress against the officer. But itis said, 
let the person who is injured by the want of registration 
sue the fegistér ; the law avill not visit his neglect upon 
him who has actively done all he could do. I agree, 
that’ the party injared ought to sue, and that such suit 
18 deémed in law a competent redress. But who is that 
person ? Surely he who claims ander the deed, and_ not 
he who'claims against it. If itis to bé considered as 
registered, then a third person‘cannot possibly be injured 
by not registéring it;nor can he to whom ‘it’ is made: 
because hé loses nothing by the want of registry. Then 
here is the’ case of ‘an officer, omitting a positive duty ex- 
pressly enjoined by statute, and he is responsible to no 
one. The decision seems to me to be a repeal of the re- 
gistry acts ; and to: encourage officers in their negli- 
‘gence. The only safegnard, in my opinion, is to give 
the party who has the immediste and direct interest: in 
the performance of the required act his remedy by action 
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for the non-performance. And this is particularly true Dec. .1831, 
in regard tothe registry acts. For how can the credäaö 


tor show an injury? The law for his henefit requires 
the deed to be enrolled, that he may know ‘the contents 
of it, and the.extent of his debtor’s means. If the regis- 
ter omit ta do it, and the deed be lost by that cause, the 
party claiming under it is injured. But he who claims 
against it, as creditor of’ the maker, cannot be. He loses 
nothing by the want of registration. For if the omitted 
act had been, performed, it would only have. made the 
deed, hy the express terms of the law, effectual against 
the.creditor’s rights by execution. But suppose a pur- 
chaser to be concerned instead of a creditor, The un- 
registered deed, even with notice, is not valid atlaw. It 
does not pass the title, but raises a trust in equity. All 
the questions upon the effect of notice are in equity ; ex- 
cept in Massachusetts, where there is no such court. 
And the relief in equity is not upon the footing of a con- 
struction of the statute, but upon that of fraud dehors, by 
reason of the notice. (Le Weve vy. Le Neve, 3 dtk. 646.) 
And there is: no case even in that.court, in which the deed 
has been: set up agaist a creditor or purchaser, apon the 
score of accident or the actof God. Indeed the unregis- 
tered deed is not made good at law, but the subsequent 
pugehaser with notice is decreed to conyey.,.'The first 
purchaser makes out his title at law, under the convey- 
ance from the last purchaser. For a deed of bargain 
and sale must be pleaded at law as “ a deed enrolled within 
six months, according to the form of the statute.” (1 
Saund. Rep. 251, note.) Where the parties are equally 
innocent, the loss must rest where chance or Providence 
places it. Purchasing with notice—fraud—is the only 
ground of relief. This has been decided in a, most re- 
markable case in New-York, after long consideration, 
and by the unanimous opinion of the judges. . In Frost 
v. Beekman, (Johns. C. R. 288) a mortgage for $3,300 
was delivered into the registry office for enrolment, and 
was enrolled ; but by mistake was enrolled as a mortgage 
for $300 only. The mortgagee did not think of f setting 
this up at law for any purpose... Buthe filed bis bill in 
Vo. III. 19 
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Dec. 1831. equity, to have it declared there a good mortgage for 
ae $3,300. He'did not'even claim this, as against a third 
. person, upon the score of aceident ; but upon that of no- 
Coit. tice, upon the principle, that he who knows of the’ exis- 
tence of 4 document, must take care to inform himself 

truly of all its contents. Tie chancellor, Kent, held 

that registry was required to enable the incumbrancer 

to give notice to all the world of the extent of his incam- 

brance, and that registry was such notice ; but that the 

registry was not notice of any thing but what is therein 

seen, although the officer, and not the party, is the per- 

son to compate the instrument with the registryy*~"The 

deed was declared to be a mortgage for $ sd@;biily. 

Beekman v. Frost (18 Johns. Rep. 5:4) is the samétase 

on appeal, in the Court of Errors ; and the chancéflor’s 

decree on this point is affirmed without a dissenting voice. 

No case can be more direct or stronger—-that even in 

equity, the case at bar could wot stand. For, (if there 

was any equity against a creditor, ) the lien of Collins’ 
execution is anterior to any notice ef the deed. But let 
us carry this a little farther, and suppose the deed not 
registered even at the trial. Could it then be'read in 
evidénce, upon the ground that there was no register, or 
that the register had neglected or even refused to regis- 
ter it? The statute says positively, it shall not ; am@I ’ 
think ‘we cannétsaly, it shall. Besides, it opens the door 1 
td ‘most extensive and innumerable frauds. A party has ’ 
nothing to do, but combine with the register, and get the 
latter to refuse to put the deed upon record, and he may . 
safely'Keep it concealed in his own pocket ever after. t 
| For if a creditor, who is defeated by it, sues the register, : 
the latter asks-him, how are you hurt by my refusal ? : 
For if I had registered the deed, you could not have reach- é 
ed the estate, and you are no worse offnow. Upon eve- ; 
ry principle then, ‘and upon authority, I dissent from the : 
g 
1 





reasoning in Ridley v. McGehee. But evenif that case be 


me 3 of right, it is not an authority here ; because the deed was 


hee (ante 2 vol. there in the custody of the officers of the law for the whole . 
ng ig bY time.~ Here the party ‘took the deed from the clerk, who t 


was bound by the acts of 1807 and 1814 to deliver it to t 
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the register within ten days ; in which case it might have Dz. 1831. 


been enrolled before the register’s death. I admit, the 
party is not obliged to leave the deed with the clerk ; but 
if he do not, he deals with it himself, I think, at his peril. 
Upon this ground therefore, I am of opinion, that it 
was shown the plaintiffs fiad no title, and that the judg- 

ment ought to be affirmed. 
‘ Per CurnitaM.—JUDGMENT REVERSED. 
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A deed thaile ihe the purpose of indemnifying a surety against'a respon- 
sibility, created as a pretence for making the deed, and thereby to se 
cure the use of the property to the debtor, is fraudulent. 


This was an action of TREspass, for seizing and 
taking away sundry articles.of personal property, tried 
before his Honor Judge Norwoop,,at Guilford, on the 
last circuit. The defendant pleaded not guilty and a 
special justification under process against que Kirkman, 
and on the trial the case was, that Levin Kirkman, jun. 
was indebted to John Kirkman and James Hendricks, in 
the sum of $600 ; and in part satisfaction thereof, con- 
veyed to them his land at the price of $550. For the 
purpose of securing the balance of $50, and as an indem- 
nity to them against the payment ofa bond for $200, given 
by him and those two persons as his sureties to Levin Kirk- 
man, sen. he executed to the plaintiff a deed of trust for 
all the residue of his worldly substance, including a 
great variety of articles, and of much greater value than 
$50. The deed bore date the 9th of June, 1829. Lev- 
in, jun. was much indebted at the time ; ‘and amongst 
his debts was one to Harris, the defendant, on a bond for 
$75, on which a warrant issued on the 11th of June, 
1829, and judgment was given the hext day, ‘and execu- 
tion issued, under which the property sued for in this ac- 
tion was sold. The plaintiff claimed it under the deed 


LeapMas 
v. 


Hagnis. 











145 


Dec. 1831. 
a 


— 
®. 
Haxats. 





CASES ARGUED ANU DETERMINED IN THE 


of trust; and the defendant insisted, that the deed was 
fraudulent. 

Evidence was given, that the debtor said, he would ne- 
ver pay the debt to Harris. if he could help it ; and that 
he was the brother of John Kirkman, and son of Levin 
Kirkman, son. Evidence was also given by the father, 
that his son Levin truly owed him’$ 300 and upwards ; 
and that in May, 1829, he applied to him to secure the 
debt by a deed of trast for his land ; which the son refu- 
sed to give, unless the father would take one to cover all 
his property, which he said, would enable him to save 
some of it. The bond for § 200 was given at the time 
the deed was executed.: It-was executed at the house of 
Levin, jun. and without the knowledge of the father, to 
whom fhe son refused to deliver it on that day, but did 
deliver it the next. Afterwards, John Kirkman paid the 
bond. 

The case stated, that the judge explained the law of 
frauds against creditors to tlie jury ;* and instructed them 
that if the deed were not fraudulent, it would be good in 
law, although the bend was executed without the know- 
ledge of Levin, the father, and was not delivered until the 
next day ; for that the other considerations: were suflici- 
ent to support it; and as the bond was beneficial to the 
father, his acceptance was to be presumed ; and when 
made, related to the execution of the bond, provided the 
bond was made with the intention, in good faith, to de- 
liver it. 

A verdict was returned for the plaintiff ad the defen- 
dants appealed. 


Wiuston, for the defendants. 
No counsel appeared for the plaintiff. 


Rurrin, Judge.—I do not question the proposition 
laid down, that a debtor may, in the absence of his cre- 
ditor, execute a bond in his,favor, or a deed by way of a 
security for a debt due by bond or otherwise, and that 
such bond or deed, if made with an honest purpose, will 
be effectual when assented to by the creditor, and that 
such an assent is to be presumed. Yet it is a suspicious 
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circumstance, that’ the'déed should be made of all the Dee. 1831. 
property; on the debtor’s own motion, without being at “~~ 
all sought by’ the creditor, to secute a particular debt. ““2™“™ 
But I more than question,. whether such an instrument, 44221. 
when kept by the party making it: and subsequently de- teat hicks 
livered, has relation for any purpose beyond the actual retained by the 
délivery. But I do not think it necessary to discnss ligee and sub- 
that, because I conceive the deed to be plainly fraudu- pepe ha 
lent, in a point of view not explained to the jury ; for !te beyond the 
which I think there must be a new trial. “ic 
The whole controversy, as appears from the case, turns 
upon the question of fraud. Now I do not question the 
power, nor the sole power of the jury to find the intent, where the frau- 
when it is to be made to appear by matter extrinsic of the 2* is 
deed. But what intent is in law fraudulent, the court must py evidence am: 
inform the jury,else the law can have no rule upon the doe- — 7* — 
trine of fraud ; and every case must Create its own law. question for the 
I think here'is a plain fraud. The deed was not made juy- But what 
to secure adebt. I mean, that was not the design of it. intent is a ques- 
The debt was created, that is, the responsibility for %°" of law. 
which the deed is declated to be an indeninity, for the 
sake of a pretence for making ‘the deed, and thereby se- 
curing the use and possession of the property to the 
debtor. : 
There are various species:and various evidences of 
fraud. A common instance is, where the debt is not a 
true one—of which the’ strongest evidence is the 'posses- 
sion unreasonably remaining with the pretended debtor. 
Another instance is, where the debt is a true one, but the 
possession is left so as to give the debtor a delusive cre- 
dit, and enable him to cheat honest men. And in every 
case, where it is made manifestly to appear, that notwith- 
standing the deed, the debtor is to have the real use, as 
it were, the beneficial ownership of the property, it is 9 
presumption of law, to be delivered to the jury, that the 
deed is fraudulent. This is founded upon both the fore. 
going principles combined. It is on‘thé one hand evi- 
dence, that the consideration is feigned ; and on the other, 
that it was designed by both parties to hold out to thé 
world-a false appearance ‘as to the circumstances of the 
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debtor, and thus entrap subsequent creditors, as well as 
deceive prior ones. These inferences from possession 
are certainly open to explanation, and are to be drawn 
by the jury., But the tendency of the evidence and the 
grounds of the infereyces are proper subjects for observa- 





ple equally important, which is also connected with this 
subject. The law intends, that no man shall contract a 
debt, which he does not mean to. pay ; and will not uphold 

any means taken to enable or encourage him to do, so. 

If therefore, as is mentioned in Twine's case, a convey- 

to ited made ance be taken fora true debt, upon the understanding 
debt, but forthe that the debtor is to have the use of the property ; that 
zeal purpose of although it is apparently conveyed in satisfaction or se- 
debtor to conti curity for it, yet,the beneficial ownership is to be with 
= in the use & the debtor, it,is void. .Why-? Because it is taken, that 
- con~ in truth, it was not taken for the very purpose of satisfy- 
veyed, is fraud ing the debt, but under the cover thereof, for the ease and 
favor of. the debtor, either generally or for some definite 

time. What temptations would it not hold. out to disho- 

nest men to rup up scores, without the smallest intention 

of making payment, if by finding a friend amongst.their 

creditors, they could enjoy their property all their lives 

against the other creditors. It must be made men’s in- 

terest not to be dishpnest in contracting.a debt, more than 

in putting their property from all their creditors. 

And the only way to do.that is by saying, that if it ap- 
pear that the conveyance was-truly made, not for the cre- 
ditor’s benefit, but for the debtor’s, it is void. It is true, 
that where the debt is a just one, the covenous intent is 
diffcult of proof, and can seldom be proved ; because pri- 

ma facie a just. debt makes the tleed bona fide. Never- 
theless, where the intent can be reached, it is not the less 
fraudulent, indeed has more moral depravity, because it 
assumes a more specious appearance. 

. This is a case, in which I think it is reached and plain- 
ly exhibited, The debtor wished expressly to evade the 
payment of Harris’ debt. To effect it, he had endeavor- 
od to make a conveyance of all his property to his father, 
which the latter refused, though he wished a security upon 








tion from the bench. ,There is however another princi- - 
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what he deemed enough. In the father’s absence,and with- Dxc. 1831. 


out his privity, he doesnot make a deed to seture the pay- 

ment to his father, but gets two other men,to join him in 
a bond to the father, and then conveys to indemnify them. 
Why should they volunteer this liability? ‘They knew 
the debtor’s insolvency, and had taken a deed for the 
land in part payment of their debt. Only the small ba- 
lance of $30 remained.due to them. Why did they not 
secure, that on pant of the property ? Because it would 
not answer the purpose. The object was to cover all ; 
and to enable them to do so with some color, they exe- 
cute thé bond, leave it with the debtor, and take a deed 
for every thing to pay the $ 50, and repay them’ what 
they should pay to the father. That the bond was made 
with this view is further to be inferred, because there had 
been no settlement with the father, and the debt was as- 
sumed at a venture for the occasion. Were this bond and 
deed made for the security of the creditor, (the father, ) 
or were they executed for the different purpose of shield- 
ing the debtor from the assaults of other creditors, and 
retaining his effects, his household stuff and provisions 


on hand, and growing crops, to the use and ease of the 


debtor himself, or to use his own words, to save: his pro- 
perty ? All may judge, and few can be deceived I think. 
For the purposes of this life, the debtor is as well off: as 
if the property were his own, and he owed not a cent, 
supposing the deed could be made with this intent, and 
could be supported ; yet as to his creditors he is not worth 
a ceat, and they are defied, 

I do not say, that the court ought to have instructed 
the jury, that such conclusions of fact were drawn by the 
law. Far from it. But I think they oughtto have been 
informed, that they might be made from the evidence, if 
believed ; and submitting the case to themi on'that point, 
to have been told, that if they found the bend’ and: deed 
were made with that intent, the latter was void. The 
instruction would then have been given on the gist of the 
controversy. As the case was not so presénted to ‘the 


jury, I think there ought to be a new trial, that it may be. 


Per CurtsM.—JUDGMENT REVERSED: 


oN ws 
LeapMan 
v. 
Harris. 
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Wut Benner v. Joun Askew. 


Where a judgment has been improperly entered up, the party suing 
out execution dpon it, is a trespasser, if the ey set a- 
side the judgment and execution. 


’ Trespass, for suing out an execution, and selling the 
property of the defendant, under process upon a judg- 
ment of the County Court which had been set aside. 

Plea, not guilty, and a special justification under final. 
process. 

Upon the trial before his Honor Judge Srraneg, at 
Lenoir, on the last spring circuit, a verdict was entered 
for the plaintiff subject to the opinion of the court, upon 
the following case. 

At the April sessions, 1827, of Lenoir County Court, 
a writ was returned at the instance of John Tull to the 
use of the defendant, Askew, against the plaintiff and two 
others. The return was, “ executed on all but Bender.” 
An appearance was entered, and pleas filed for those ta- 
ken, and an alias ordered as to the plaintiff. At 
January term, 1828, a nolle prosequi was ‘entered as 
to all but Bender, and a judgment final by default en- 
tered up against him—upon which a fi. fa. issued re- 
furnable to the ensuing April term; which was 
levied upon his property. And afterwards the 
same property was sold under a venditioni exponas, re- 
turnable to July term, 1829 ; at that time it was ordered. 
“that the judgment and execution against Bender be set 

‘‘ aside, it uot appearing ‘to the court that said Bender 
‘had béen served with process.” 

Upon these facts, his Honor set the verdict aside, and 
entered a nonsuit, from which the plaintiff appealed. 


No counsel appeared for the plaintiff. 
J. H. Bryan, forthe defendant, cited Knox v. Summers, 
(3 Cranch. 499.) and Polland v. Dwight, (4 dd. 421.) 


‘Rorrin, J udge—There seems to be no doubt, that 
defects in judgments may be amended as to matters with- 
in the statutes, after they are rendered, and even after 
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writ of error brought, or appeat-hail. There seems to Dre. 1831. 
be as little doubt, that errors or defects in executions of “> 
a similar kind may be amended after they have been a 
acted on, so as to make them correspomd with the judg-  As«=w. 
ment. ‘This is for the purpose of making the writ agood pefects in judg- 
justification, where before it was not ; although it there- pees el be * 
by may bar an action of him, who has been imprigoned@on tera yrit of er. 
it; or had his property sold under it; while in an imper- ase = gece 
fect state. Having this effect, the courts are always be amended af 
careful never to allow such amendinents, but to answer Be B 
the purposes of justice, and upon proper terms—as if the so as to render 
ameniinent be in the record after error brought, upon oo a 
the payment of the costs of the writ of ‘error, provided cer where other- 
the plaintiff in error do hot proceed further after the Wis they would 
amendment. Instances of amending writs of execution 
fer the purpese of supporting proceedings under them, 
are found in Laroche v. Wasbrough, (2 T. R.737.) Mew- 
man v. Luw, (5 Til. 577,) and Mowys v. Leake, (8 Hd. 
416, note a.) 

Cérrelative to this power is that of setting aside all 
irregular process and proceedings. This has been often 
done with respect to all parts of the proceedings, from 
the leading to the final process—the court taking care 
to exercise the power upon proper cases,and when applied 
for in due time, and before the irregularity has been cured 
by other steps taken in the cause. Office judgments, by : 
which I mean those signed by the plaintiff in the course _ y, 
of the court, without any actual adjudication by the court, — 
must necessarily be held tu be under the future controbof yisho — 
the court, when any thing improper is made to appear in 4! . sdjadicstion 
them: As to them, the authority ofthe courtisnotrestricted p sctsade ate. 
to the term in which they are rendered ; for.if it were, it a ye gee 
would amount to nothing,since neither the court ner the de- which they are 
fendant knows of them at that time. Strong examplesof this entered. 
sort are judgments taken for. usurious debts upon war- 
rants of attorney. And many other instances are given 
in Tidd’s Practice 614, of judgments by default being set 
aside for irregularity ; and ameng them, signing such 
a judgment before the appearance of the defendant, aad 
before regular service of the process. Courts then have 
Vor. fil. 20 Yr. 4 , 
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Dec. 1831. this power. Indeed it seems indispensable to the admin- 
w™Y istration of justice, and the due regulation of the officers 


* of the court., 


Askew. But it is said,here, that the defendant appeared, and 
appearance dispenses with a writ ; and much more with 
the service of it. True, sach is the effect of appearance ; 
an@if ¢ court of error were passing upon the record of 
the suit in the County Court, in its original state, the 
judgment could not be reversed, because ‘the defendant 
Bender did not appear to be in-court. But that isnot 
the question here. It is, whether that court is precluded 
from inquiry into the fact, whether he did appear or not, 
for the purpose of determining, whether-or not the office 
judgment signeg against him was -regular. And 
upon that question there can be no doubt, as long as it 
is conceded, that.a judgment may be set aside for irre- 
gularity ; for that necessarily implies the capacity to 
ascertain, whether in fact the irregularity was com- 
mitted. “ 
It would seem from an inspection of the record of the 
County Court, that there was no appearance-by Bender: 
for at the very term, at which the attorney enters his 
appearance for the defendants, an alias capias is awarded 
against Bender. which shows that the appearance was 
for the other two. 
After a'judg- But this court does not enter into that. ‘This is not 
an appeal from the ordersctting aside the judgment. In 
’ this collateral way, the propriety of that order cannot be 
“examined, unless it be absolutely void. It is not void ; 
. aude for in proper cases, all courts can and ought to exercise 
— *2 — that jurisdiction; and when they have done so, another 
court cannot, collaterally, disregard the act, unless the 
power be denied in-all cases. - Here, therefore, we do 
not inquire, whether the County Court exerciscd its dis- 
cretion properly jn this particular case, but whether that 
court possesses the power in any instance. If it does. 
then this must be taken to be proper, while it stands. 






Wnat is the effect upon the present action, of the order 


of the County Court? Very clearly it is, to prevent the 
defendant from justifying under the judgment and execu- 
tion. (Philips v. Biron, 1 Strange 509. King v. 
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Harrison, 15 East. 615.) It is the same thing; as Dxe. 1831. 
if they never liad existed. It is true, that it isnow usual “~~ 


for the Court of King’s Bench to restrain the defendant: 


— 


from bringing an action of trespass, unless a strong case —* 


for damages be shown: (Tidd’s Pr. 1072.) But this is 
discretionary, and without an order, there is no bar ; 


for the writ’ts put‘out‘ofthe way. It forms, indeed, a. 
justification for the sheriff, if it be-not- void uponits face; 


ause he is no. wise responsible for irregular ity in 
the proceedings, unless he joins in the plea’ of the 
party. It is now usual upon: ‘setting aside pro⸗ 
ceedings for irregularity, to make an order of’ imme- 
diate restitution, instead of putting the injured party: to 
his action, and to enforce such order by attachment. 
But the party has his action, unless restrained, and that 
was formerly the only metliod of redress. (Barker v. 


Norwood et al. $ Wils. 368.) Hero ‘the order did not: 


extend to that subject. 
Per —— RE TERSED.. 


Witte MePuerson, et al. v. Josern Seauine. 


Tenants in common cannot maintain trespass against each other ; even, 
after they have made a partition by parol. 


TRESPASS QUARE CLAUSUM FREGIT, Originally com- 
menced by the plaintiff, McPherson, and one Samuel Proc- 
tor; but upoh the death of the latter, revived by his 
heirs at law. 

Upon liberum tenementum pleated by the defendant, 
the cause was tried at Gates, on the last circuit; before 
his Honor Judge Marty, when the plaintiffs produced 

ist. A grant to one John riage for 6000 acres of 
land. 

2d. A deed from: one Morris to the plaintiff, MePher- 
son, dated in 1818; calling for 1500 acres, a part of'a 
tract of 6000 acres, granted to Fontaine, hying in the 
Dismal Swamp, but without stating any heginning, or 
any particular lines. 


«ay 
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Dac. 1831, 
—⸗—Nñ 
‘McPurasex 


Sreviws. 
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sd. A deed from McPherson to Sawyer and Proctor : 
and they proved that Sawyer died, leaving an only daugh- 
ter, who married Proctor and had issue. 

The defendant claimed an undivided part of the 6000 
acres granted to John Fontaine, and deduced his title as 
follows : 

ist. By proving Fontaine’s death, and the descent to 
his sons, /# illiam, Johu and Patrick. 

2d. A deed from Patrick to John Cowper, for 1500 a- 
cres of the 6000 acre tract. 

3d. A partition of John Cowper’s estate among his chil- 
dren, and an assignment thereby of the 1500 acres of the 
original grant to Fontaine, to Willis Cowper, one of the 
sons of John Cowper. 

4th. A deed from Willis Cowper to the defendant for 
1580 acres of land, ‘‘ part of a large tract granted to 
John Fontaine, being the part allotted, laid off and di- 
vided to Patrick Fontaine and Charles Fontatne, heirs of 
John Fontaine deceased, by the County Court of Gates, 
at August term, 18053, and being the lands purchased by 
John Cowper from said Patrick and Charles.” 

The plaintiff then proved a partition by parol made 
between the parties to this suit in 1819, before its com- 
mencement, 

Upon the case thus appearing, his Honor nonsuited the 
plaintiff, who appealed. | 

Kinney, for the plaintiff. 

Tredell, for the defendant. 


Rurrin, Judge. The deed, under which the plaintiffs 
claim, conveys only an undivided share of the 6000 acres 
patented by Foniaine. The defendants is also an undi- 
vided interest in that tract. The deed to him does not 
in itself describe any boundaries. It says, it is true, that 
the land thereby conveyed is part of a large tract, paten- 
ted by a certain John Fontaine, and contains fifteen hun- 
dred and eighty acres, «‘ being the part allotted, laid off 
and divided to Patrick Fontaine and Charles Fontaine, 
heirs of John Fontaine, deceased, by the County Court of 
Gates at August term, 1803, and beimg the land purcha- 
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sed by John Cowper from said Patrick and Charles,” Dxe. 1851. 
But no such partition is ‘produced, as that referred to in 
the deed ; nor is the deed te John Cowper produced. So Corre 
that it is impossible to say, that the deed coversany.par- · ¶ FVooi. 
ticular part of the 6000 acres, but only the shares of Pa- 
trick and Charles Fontaine, whatever they may be. 
The case states further, that upon the death of John Cow- 
per, his estate was divided amongst his heirs at law, and 
the interest in the Fontaine patent was thereby assigned to 
Willis Cowper, the vendor of the defendant. But that does 
not carry us a step further towards the several titles or 
possessions of the parties to this suit ; because it does not 
seem, that there was any partition between the Cowpers, 
and the other claimants of the Fontaine patent, or that 
any particular specified portion of that was allotted to 
the Cowpers, or to Willis Cowper. It only amounts to 
this : that the interest of John Cowper in that patent, 
whatever it might be, whether in common or in several- 
ty, should be taken as the share of Wiltis of the estate of 
John. 

The parties then are tenants im common, and one can- The case of An- 
not maintain trespass against the other. The attempt —— ool 5395 
to make a partition in pais in 1819, was nugatery. (da- *pproved. 
ders v. Anders, 2d vol. 529.) 

Besides, there are other objections which it would be upon the death 
difficult for the plaintiffs to get over. Among them I of the plaintiffin 
may mention, that upon the death of Proctor, one of the alg fregit, 
original plaintiffs, his heirs are made parties to revive in- tbe —2 oS 
stead of his executor. ° worn A & not 

Per CurtaM.—JopeMent arrrrmep. PY bis heir. 


POD Oe-— 


' 


Jos1an F. Granperry & Jon Parker v. JosHUA 
A. Poot. . 


No matter can be pleaded in discharge of the liability of bail, except 
the death or surrender of the principal. 


This was a scrrE Facias against the defendant, as 
the hail of 4sa Rogerson, to which'sundry pleas were filed, 
but on the last circuit, at Pasquotank, the defendant with- 
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Dec. 1831. 


—⸗ñ⸗ 


Granpenry 


v. 
Poot. 
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drew all of them, and pleaded since the last continuance, 
‘¢ that a certain process, called* # warrant of distress, 

«issued from the Treasury Department of the United 
‘© States, against the said 4sa Rogerson in the said scire 
“¢ facias mentioned, and that upon the said warrant the 
‘* said fsa was arrested at the instance of the United 
** States, and is now confined in jail upon said process 
‘¢ in the State of Tennessee, and therefore that the said 
** Joshua 4. Pool cannot surrender his said principal in 
‘¢ discharge of himself; and this he is ready to verify, 
‘* wherefore, &c.” . 
/ To this the plaintiffs demurred, and assigned for cause 
of demurrer, that the pléa did not show in what jail the 
principal was confined. 

His Honor Judge Martin sustained the demurrer, 


- and rendered judgment for the plaintiffs, from which the 


defendant appealed. 

‘Devereux, for the defendant. 

Hogg, for the plaintiffs. 

After the argument, Devereux for the defendant ten- 
dered a plea, averring that Rogerson was dead at the time 
the judgment was rendered in the court below. - 


Rurrin, Judge.—The plea does not state for what 
matter or cause Rogerson is imprjsoned, whether civil or 
eriminal ; and is for that reason alone defective. But 
supposing we must intend, that as it alleges the impris- 
onment to be on a warrant of distress issued from the 
Treasury Department of the United States, that he is con- 
fined for a debt due to the United States, the question is, 
does that bar this action against his bail. It is clear that 
it does not. The statute makes the death of the princi- 
pal or the surrender of him, a bar; and nothingelse. In 
England, if he be imprisoned within the realm, so that 
the bai] cannot make a personal surrender, the court will 
have him brought up by habeas-corpus for that purpose. 
Our statute of 1777, (Rev. c, 115, s. 22) directs in such 
case, that the court may, upon the motion of the plaintiff 
or bail, order such principal to be retained a prisoner-un- 
til the plaintiff’s debt be paid, and the service of the or- 
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der on the jailor shall authorize him to detaip the debt- Dec. 1831. 
or; and this shall-b d a surrender ofthe princi- “~~” 
pal and discharge —2 It does not provide for — 
an imprisonment of the principal beyond the jurisdiction Po" 

of the court, If indeed it be unlawful for he pri 1 Ifit is unlaw- 
to remain or to come into the country, or if he be impri i- ful — ——— 
soned abroad for a criminaliatter, so that the bail can- to the state, or if 
not by any means take his body for the purpose of sur- —* bee ed 
rendering him, the court may iits discretion relicve the minal offence, 
bail as far as justice demands ; but even such facts can- ey eee 
not be pleaded in bar of the action against the bail. It lieve the bail. 
would be manifestiy wrong, that they should constitute 

a bar; for the bail may be indemnified to the full extent 

of his responsibility, or may “have .calluded with 

debtor to get him off. Relief is therefore given in such 

cases, by staying the proceedings against the bail, or by 

centering an exoneretur ; upon motions for which the par- 

ties may be put to their oaths, and the merits determined. 

But I do not find any case, where any relief has been gut no relief 
given upon the mere ground, that the principal is im- -— & o= 
prisoned beyond the jurisdiction for a debt. Such an imprisoned 
imprisonment must be taken to be temporary ; which must abroad for debt. 
make it fail as a bar; which is the point before us now. 

And I see no reason why such ‘an imprisonment—for a 

debt—should induce the court to enter an exoneretur, or 

step the proceedings. For the bail must be taken to have 

undertaken to produce his principal, unless it was un- 

lawful or impossible. ‘This is the case with an alien 

enemy, one transported fora crime, or imprisoned abroad 

for like matter. But he may always arrest his princi- 

pal, who is imprisoned rortlebtonlf, by paying that debt. 

He has engaged to surrender him, without any such ex- 

ception. The plaintiff must lose the benefit of his reco- 

very, unless the bail be bound to release the debtor from 


his confinement abroad ; for if the plaintiff were to doso, ’ 
he could not arrest him and bring him within this juris- 
diction. The bail alone has that power. But the clear , 


reason is, that the bail contracts to have the debtor forth- 
coming ; and it is no answer to that for him to say, my 
principal owes another man as Well as you. He ought 
to have seen to that beforehand. 


a 








158 CASES ARGUED AND DETERMINED IN THE 
F 


Dec. 1831. But it ig not necessary to consider, whether such a 
a state of facts warrants any —* the inquiry here 
*. _ is, whether it is a good bar'to N action of the plaintiff. 
Jasren. Woé all think for the reasons given—that the imprison- 
fete is tempprary; and that the bail may be no loser, 
because he may have the moncy of his principal—that 

the plea is bad, and does ndt bar the action. 
Since the case was argued, a plea has been tendered 
A plea of the of the death of Rogerson, subsequent to the rendering the 
— be judgment in the Superior Court, supported by an aftida- 
received in this vit of the defendant. “It is too latex The plea cannot 
~ gon = jer be received here ; for there can be no pleading in this 
= — its court. Wecannot have a jury to try it. The final judg- 
ment was that of the Superior Court, which fixed the bail. 
Our province is gnly to say, whether that judgment was 
erroneous. If we thought it.so and sent the case back, 
it would then be open to this defence. But as we see no 


error, it must abide the decision already made. 
Per CuriaM.—JUDGMENT AFFIRMED- 


Den ex dem. of Enwarp Harpy & Tuomas J. New- 
BERN v, Henry N. Jasren. 


Where an original #. fa issued to one county, and an alias issued to an- 
other, a sale by the defendant of his property situated in the latter 
county, made while the first writ was in the hands of the sheriff, is 
valid, © 


EsecrMenr, subinitted aPFranklin, on the last spring 
circuit, to his Honor Judge Norwoop, on the following 
facts : 


A judgment was obtained in Bertie County Court a- 

gainst one William J. Newbern, at August term 1828, 

upon which a fi. fa. was made out, tested of that term, 

° but by an agreement between the parties, not delivered 
to the sheriff. An alias issued, tested of the November 
term following, which commenced on the second Mon- 
day, being the 10th da}, directed to the sheriff of Frank- 
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lin, who returned 
February term 1829, ted to the sheriff of Frank- 
lin, who levied thes \ the premises mentioned j Mg 
the declaration, and sold them to the lessors of the, 
tiff, to whom he. executed a deed. On theSth day 
vember, 1828, W.F. #, for a full — 
and bona fide, conveyed the same land to the defendant. 
Upon these facts, his Honor. gave judgment for the de- 
fendant, and the plaintiff appeale:l. —— 
Seawejl, for the 2 plaintiff. . ‘ 
Badger, for the “defendant. 


Rorrqy, J udge.—The court, does not deeni it necessa- 
ry toconsider the effect, asagainst a vetrdee in Bertignof 
the writ which was mate out, kepti in the office and never 
issued ; because supposing it to have been delivered to 
the Sheriff of Bertie, it is our opinion that.it would not 
invalidate the title of the defendants to the land in Frank- 
lin. 

No case has been cited at the, bar,. or found by the 
court, which extends the lien of any writ beyond the ter- 
ritorial limits in which it can be. executed. It would 
seem, that in reason it cannot be carried’ beyond ‘those 
bounds; butis s restrained to them by its terms. . It is ar- 
cued, that it embraces all the property of the defendant, 


wheresoever situate, upon the ground that the party shall - 


not_ defeat. the judgment by any actofhis. 1 conceive, 
that this is unduly enlarging the rule and the reason. 
It is not the judgment, but the execution to which the 
principle is applied. TriBit is, that as to lands in Eng- 
land, the judgment is that to Which, gespect is had ; and 
as that is equally operative in every part of the king- 
dom, an alicnation.of the land situate any where after 
jadgment, is void as against the elegit. Bat in reference jd 


* 


1. A pluries isyged, tested of Dec. 1831, 


fianvy 
v. 
JASPER: 


35* 


to the execution of a fi. fu. it binds in England from the 8D suing out 
delivery, and here from the teste ; and any alienation is there = 


‘avoided, which would defeat the writ. As to chattels ——— 
then, it is not the judgment, but the execution te which jt, rendition are 


we have regard ; and the pany is not permitted to de- liable for its ea 


feat the process. But how can this be predicated of an 
Vou. III. 21 
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wyY~ rite? Thal writ can in no said to be thereby 
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eluded ; aed that writ alone can belooked to as affecting 
thaggroperty. The is restrained by the Writ from 
dis ing of atly thing, which by the same writ can be 
taken in satisfaction of the d@bt. ‘This is carrying it far 
ertough ; for often executions by the fictitioas relation to 
the teste, oyerreach honest and Bona Jide sales. We find 
the Iaw upon that subject certain and settled ; and there- 
fore we Cannot change itfrom any sensé ofthe hardship. 
In England however, the mischief prodweed the provisi- 
on in stat. 29 Car. 2, c. 3, in favor.of purchasers, that no 
writ of fieri facias shouldgbind the property of the goods 
of the party, bit from the delivery to the sheriff. This 
goes far to show,’ what was considered in that country 
to be the law. What was the evil? That people bought 
goods and lust them by force of a writ afterwards sued, 
which, by a fiction of law, related to a day beyond the 
purchase. The remedy provided is, that no such fiction 
shall hereafter exist, bat every man may conveniently 
khow whether he is getting a good title by application to 
the sheriff, and ascertaining whether he has an execution 
in his hands against those goods. But this protection is 
manifestly but a mockery, if he must apply to-every slic- 
riff in England, to see whether a fieri facins has been lod - 

ged in his office. It must mean the sheriff of the county 
in which the goods are : for to him alone can application 
be made without an inconvenience, which weuld prevent 
the making of any’; and the te ‘would in fact have 
no effectual operations Novw mis act of Parliament re⸗ 
lates only to the time from which the writ shall bind, and 
is altogether silent as to the places in which it shall hare 
force. This last is at common law. VRut I think the 
very object of the statute would be defeated:as to the time, 
if the place be any other than the,one county ‘or baili- 
‘wick mentioned in the writ. And therefore, I take the 
law to be there understood, as cdnfining the efficacy of 
the writ to the territory mentioned in it, ‘within which it 
is‘to be executed. ‘It isthe more necessary that it should 
be so held here, since We have no market overt, by sales 
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in which, in 2* goods may be. eyen a— Dec. 1831. 
gainst.an execution im that county. ‘The: raudulent con- —— 
trivances to evade eæcutions by the removal or sale of oer 
property may be easily suppressed either by an elegit, or O=™- 
by suing writs of fieri. facias to several counties at the But here lands 
same time., Since this can be done, it ou ht to be re- are bound ualy 
quired, as affording to ieee some lite of ; its eg _ 
getting a knowledge of their vendor’s power to sell. sales made after 
I think therefore, the judgment mast be affirmed. I situated where 
shall of course be understood, when speaking of Wefeat- the writ doce | 
ing the particular’ writ, as net meaning to impeach the Fe Ror 
efficacy of an alias, as such, directed to the sheriff who —* wg — 
had the original fieri facias. Out in this state. 


Per Cortam.—JvpGMENT AFFIRMED. 


Josiam Watson v. Joux H. Orr, 


‘The law of the country where a contract is made, is the rule by which 
its validity, its meaning and its consequences are to be determined. 
But where a law of- Virginia gives bona fide purchasers from a bailee, 
who has had possession. more than five years, a good title against the 
bailor, unless the hailment be registered, if a purchase, pending a 
suit by the-bailor against the bailee, would not be valid in Virginia,, 
so neither would it be in this state, altho’ the suit was pending in 

Virginia, and therefore was not notice to the vendee here. 


Derinvg. for a slave, tried before his, Honor Judge 
- Martin, at. Mecklenburg; onthe last spring circuit. 

Upon non detinet pleaded, the ease was, that the slave 
in dispute was the property of the plaintiff, a resident of 
Virginia ; thatthe plaintiff in,the year 1816 loaned the 
slave to. one. Greers his son-in-law, who. continued in 
possession until the year 1824, when the plaintiff insti- 
stituted a suit for fhe slave against Greers, and in No- 
vember'1825, obtained a final judgment. Pending that 
suit, Greers brought the slave into this state, and sold it 
to the defendant, who had no notice of the suit in Vir- 
ginia, nor of the claim of the plaintiff. 
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The defendint offered a certified copy of an act of the 
— 1— of bo awn entitled “ an’ att to prevent 
frauds and perjuries,” passed Nov -émber Soth, 1785, the 
second section.of which is as follows : 


“ Every gift, grant or conveyance of lands, tenements, hereditaments, 
goods or chattels, or of any rent, common or profit out of the same, by 
writing or otherwise, and every bond, suit, judgment er execution, had 
or made and contrived of frayd, malice, covin, collusion or guile, to the 
igtent or purpose to delay, hinder or defraud creditors of their just and 
lawful actions, suits, debts, accounts, damages, penalties, or forfeitures, 
or to defraud or deceive those who shall purchase the same lands, tene- 
ments or hereditaments, or any rent, profit or commodity out of them, 
shall be from henceforth deemed and taken (only as against the per- 

‘son or persons, his, her or their heirs, successors, executors, adminis- 
trators or assigns and every of tiem, whose debts, suits, demands, es- 
tates, interests, by such guileful and covinous devices and practices, as 
is aforesaid, shall or might be in any wise disturbed or hindered, de- 
layed or defrauded, ) to be clearly and utterly void, any pretence, color, 
feigned consideration, expressing of use, or any other matter or thing 
to the contrary notwithstanding. Arid moreover, if a conveyance be of 
goods and chattels, and be not, on consideration, deemed valuable in 
law, it shall be taken to be fraudulent within this act, unless the same 
be by will duly proved and recorded, or by deed:in writing, acknowl- 
edged or proved, if the same deed include lands also, in such manner 
as conveyances of land ate by law directed ‘to be acknowledged or 
proved, or ifit be of goods or chattels only, then acknowledged or 
proved by two witnesses in the General Court, or court of the county 
wherein one of the parties lives, within eight months after the execution 
thereof, or unless possession shall remain really and bona fide with the 
donee ; and in like manner, where any loan of goods and chattels shal] 
be pretended te have been made to any person with whom or those 
claiming under him, possession shall have remained by the space of five 
years without demand made, and pursued by due process of law on the 
part ofthe preterided lender, or where any reservation or limitation 
shall be pretended to have been made of a use or property, by waylof 
a condition, reversion, remainder or otherwise, in goods and chattels, 
the possession whereof shall have remained in another as aforesaid, the 
same shall be taken, as to the creditors or. purchasers of the persons 
aforesaid, so remaining in possession, to be fraudulent within this act, 
and that the absolute property is with the possession, unless such loan, 
reservation or limitation of use or property were declared by will, or 
by deed in writing, proved and recorded as aforesaid.” — 

His Honor charged the jury, that if the defendant had 
purchased after the rendition of the judgment in Virginia, 
it would have altered the relation between him and the 
plaintiff ; but that having purchased before that judgment, 
a different right had accrued to him under the laws of 
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ja.. That the question as to him h his Dec. 1831. 
Virgin a q as ‘Was, whether 


purchase was bona fide; that if he had notice of the pen- 
dency of that suit, his purchase was not bona fide ; that 
a suit pending in another state was not of itself notice to 
a purchaser in this ; that as the loan was made in Vir- 
ginia, this suit arose out of that contract, and .was to be 
determined by the laws of. Virginia ; and thatby the law 
of 1785, if there was a loan by ‘the plaintiff to Greers, 
and possession held under that loan for more than five 
years, without the registration of any instrument showing 
the terms of the bailment, the defendant was entitled to 
a verdict, provided he was,a fair purchaser. v3 

The jury returned a Verdict for the defendant, and the 
plaintiff appealed. 

Iredell, for the plaintiff. 

Devereux, contra. 


Rurrin, Judge.—There cannot bea difference of opin- 
ion upon some of the general principles involved in this 
case. Such as these: that the law of the country where 
the contract is made is the rule by which the validity of it, 
its exposition and consequences are to be determined : 
and that where property in a particular country becomes, 
by the law of that country, rightfully vested absolutely 
in the possessor, as against another also in that country, 
his right is recognized, for his own benefit and that.of 
his*assignees, all over the world. The difficulty here is, 
to determine whether the right of property was determi- 
mined in Virginia by the law of that state ; and whether 
if it were not, the law can follow the thing here for any 
purposes. In the Superior Court it was admitted, that 
a purchaser pendente lite in Virginia would not have a 
good title ; but it was supposed, that a purchaser here 
was not affected by that suit, because it was in another 
state, and he was not bound to take. notice-of it. And 
therefore it was held, that the statute of 1785 gave a good 
title to the defendant, as a purchaser here from the bail- 
ee, who, as to the defendant, continued to be a baitee, not- 
withstartling the action against him. 

I cannot agree in this reasoning, because it is a con- 
tradiction in terms to say, that a purchase out of Virgin- 


Warsor 
v 
Onn. 
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Dac. 483. ig gives, by foree of the law of Virginia, a good title, 


Warsox 
v . 


In construing 
the law of ano- 


when by the same law, — — — 
fer no property. 

It might well be doubted, whether the statute. of owr 
sistér state follows the chattel ‘here at all; unless the 
whole title be consummated according te it in that state. 
In other words, whether a purchaser, to be within . the 
act, must not be a purehaser in that state. His title is 
then consummated under the law, where that law ope- 
rates, and is therefore sustained, wherever that title is 

- But it.is not so easy to see, how one can by 
virtue of a law of a particular -place, acquire a title: at 
another place, where that law has no obligation, as to 
the requisites and effects of a contract made at this lat- 
ter place. Ifin this case therefore, I understeod the sta- 
tute of Virginia in the way it is put in ope part of the ar- 
gument for the defendant, as not conferring on him the 
title, but only the power of conveying a good title to.an- 
other, I should not hesitate to.say that every thing must 
be transacted there, so as to complete the title in that 
state : for we can only take notice of laws conferring 
rights:there ; and, not those giving a power there, to be 
exercised elsewhere. The law of the place. where the 
power is exercised, determines the extent and the validi- 
ty of the title obtained under it. But I donot think that 
the fair: meaning of this statute. In putting a construc- 
tion upon the statute of a sister state, this court would 


ther state, the certainly adopt that.of her.own tribunals, if known to 


decisions of that 
state, if known, 


us. But none such have been furnished to us, and. we are 


are to be follow- therefore obliged to understand the statute in the sense 


ed. 


which. its words convey to us. It is in this part of it a 
remedial statute against fraudulent conveyances ; and as 
against creditors and purchasers from the possessor of a 
chattel for five years, a loan of such chattel,.or reserya- 
tion of a use therein shall be taken and deemed to be pre- 
tended and fraudulent, and the absolute preperty to be 
with such possessor, unless, such loan or reservation of 
use be decjared by wil!, or by deed proved and recorded. 
But the clause has this farther and important provision 
in it : that such possession for five years shall be with- 
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ont’ demand made and pursued by due protess of law on Dre. 1831. 
thé part ot the lender. The enquiry is, what title the “Y~ 


“= 


bailee gets by this law? It was obviously made for the 
protection of creditors and porchasers from the holder 
otily, atid it is t6 be taken, fair ones. It is observable 
ani singulaf, that the same 'policy shoald in the two states 
have. protuced a legislation diametifically opposite. The 
policy is to sifppress fran. “To effect it, our system as 
cotitained in the acts of 1784, 1806, and tlie proviso in 
1820, is to aveid the gift'to, and title of the bail 
protection of the first donor or bailor, and his credi 

and parchasers. Virginia avoids the rights of the donor 
and his creditors, in aid of the creditors and purchasers 
from the bailee ; and for them turns an express loan into 
a valid gift. But*the statute docs not profess to inter- 
pose between ftic lender and borrower themselves. Pos- 
sibly and probably stch a possession may endue the lat- 
ter With a prima facie right, and enable him to maintain 
trover or even detinue against a stranger. But as betwéen 
the parties it remains a foan ; and the law gives no rights 
to the bortower for his own benefit, bnt only for the be- 
nefit of his creditors, or purchasers fromhim. “The bai- 
lor may at any time then, after the lapse ofthe five years, 
maintain his action against the bailee. ‘For the posses- 
sion is not to be deemed adverse, until there is a refusal 
by the bailee to redeliver, or until it beset up by a 
creditor or purchaser, as to whom the bailee is to be ta · 
ken as having the absolute property, © Then whatcredi- 
tor or purchaser is meant? Certainly not one within the 
five years, untess the two possessions: united make that 
périod. And as certainly, I think, not a purchaser, 
(however it may be as to a creditor,) who becomes so af- 
ter the possessor ceases to be a bailce, and has become a 
trespasser within'the act. It cannot be'argued, ‘that if 
the bailee at the distance of ten’ years return ‘the chattel, 
he caa afterwards'sell it. Why ? He ceases to be the 
possetver under the'ieam, ‘aad the purchaser cannot be 
imposed on ' So ifthe ‘be ‘made ‘a trespasser by a de- 
mand of the lender, followed up by a suit successfully 
prosecuted, he cannot after judgment make a good title. 


Ont. 
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Vity? For the game reason—because he does pot. right- 
fully‘hold under that loan, which is declared in the act 
to be fraudulent. Can he sell pending such a suit ? . It 
would seem strange if he could—for the demand and con- 
sequent, action have, precisely the same effect upon the 


the. icter of the possession, as the judgment therein 
rendered has. _ Amd — conseqaence, to 
which such a position : dhe Jaw allews. the action 


to the lender against the borrower ; but enables the lat- 
defeat it, by a sale posterior to the bringing of the 
is the value of such arightof action ? Therc 
is no mid ground. Either the bailee has, by the five 
years. possessiog without suit, an absolute title against 
the bailor, as well ag the rest of the world ; or. he can- 
not, if I may use the expression, discontinue by aliena- 
tion, And the former is not even contended ; and from 
the result of the suit ia Virginia, I presume cannot be. 
It ie true, the commen doctrine of lis pendens does not ex- 
tend beyond the jurisdiction of the forum, and ag such, 
does not affect this defendant, unless by force of the con- 
stitution of the United States, and act. of Congress, giv- 
ing ta the judicial proceedings of one state full faith and 
credit in the others. .. I do net stop to investigate the ope- 
ration of that principle, because I conceive the case does 
not depend on it, For the cause turns upon the enquiry, 
what purchaser is meant by him, for whom the possessor 
shall:be said to have the title? Is he within the act, 
whe becomes. so. after the borrower has ceased to have the 
possession, er has ceased to have the forbidden 
fiduciary possession ? Ifhe be, then neither a lis pendens 
~ nop @ final judgment can annul the title acquired by him ; 
hecause he helds above the plaintiff whose title is decla- 
red fraudulent and void,. as to the purchaser protected 
by that act. But it has shown, I think, that such 
a purchaser-is not within the statute. This then is not 
upon: the ground of a lis pendens, but upon the higher and 
more general one, extending to persons out of Virginia, 
as well-as those in it; namely, that the nature of the pos- 
session is changed, and from a rightful one, has become 
wrongfal towards the bailor ; and therefore that,the pos- 
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sessor is not such a possessor in whom the title shall be 
adjudged, for the benefit of one claiming by purchase 
from him. The defect. of the defendant’s title then does 
not consist in his having notice that his vendor was a 
trespasser, but in the fact that he was. He could con- 
vey no title here nor there, because in the state @f facts 
existing, he had, by the law of Vinginia, no title in that 
state.. Upon a question of legal title, notice has no in- 
fluence. The want of it cannot constitute that a right, 
which is not a right ; nor can notice of a defective: ti 

in another make that better. Legal claims depend #p- 

on their intrinsic strength. And the rule is, caveat emp 

tor: sec that your vendor has good right; or in case he 
has not, secure yourself by covenants. 

I conclude therefore, that Greers, under the law of Vir 
ginia, had, at the time of the sale to the defendant, no 
title in himself for any purposes ; and therefore, that the- 
sale set up here passed none. Consequently there must 
be a new trial. 

It will be seen, that the opinion of the court turns en- 
tirely upon the construction of the statute of Virginia, 
which we have: reluctantly been compelled unaided to 
make. A second trial will enable the parties to correct 
a misconstruction by evidence, or cases showing the con- 
struction madein that state ; which the court would feel 
every inclination, & acknowledge the obligation to follow. 
Tentertain much diffidence in saying what is the meaning 
of that statute. But I cannot but have confidence in the 
opinion, that if the title of a purchaser in Virginia is bad, 
that of one here is not good. 

Per CuriaM.—JUDGMENT REVERSED. 
et To 
Puitip Brairrain v. JAMES ALLEN. 

Words which in themselves do not import a slanderous meaning, must 
in declaring on them as slanderous, be rendered so by an innuendo, 
connected with an averment that they were spoken of the plaintiff. 

But if the words are in themselves slanderous, it is only necessary to a~ 
ver, that they were spoken of the plaintiff. 

After the new trial granted in this case, (ante 2d vol.120) 

it was tried again at Buncombe, on the fall circuit of 1830, 

Vou. III. 22 
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Dec. 1831. 
aa 


BritrTatn 
V. 
ALLEN. 


U uestions 
of legal title no- 
tice has no influ- 
ence; it does 

not affect a valid 
one, nor is a de- 
fective one aid- 
ed by wantofit. . 
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before his Honor Judge Maneum. The declaration was 


. 3 follows: Philip Brittain complains of James Allen in 


custody &c. For that whereas the said Philip now is a 
jast &c. and whereas the said Philip hath not been guil- 
ty, nor until the committing of the several grievances by 
the saitl James 4c. suspected to have been guilty. of the 
infamous crime of feloniously passing counterfeit money 
&c. by means of which said premises the said Philip be- 
fore &c. had deservedly obtained &c. yet the said defen- 

well knowing &c. and contriving and wickedly and 
maliciously intending to injure the said Philip in his good 
name &e. and also to cause him to be suspected &c. to be 


guilty of the felonious offence of passing counterfeit mo- 


ney, and that he had subjected himself &c. heretofore, 
to wit, &c. in the presence &c. falsely and maliciously 
spoke of and concerning the said Philip these false, scan- 
dalous, malicious and defamatory words, that is to say: 
** Our former senator” (meaning thereby the said Philip, 
he the said Philip having been a senator in the legisla- 
ture of this state) “ used vigilance and diligence in pro- 
secuting Welch for passing counterfeit money,” ( meaning 
thereby one William Welch who was guilty of the crime 
of passing counterfeit money, ) “in order to prevent sus- 
picion from falling upon himself,” (meaning thereby the 
the said Philip.) *‘ He” (meaning the said Philip) “ pro- 
cared Roadman” (meaning one William C. Roadman, who 
prosecuted the aforesaid William Welch for passing coun- 
terfeit money ) to prosecute him’? ( meaning the a- 
foresaid William Welch) ‘to extricate himself,” (mean- 
ing the said Philip); and that “ he” (meaning the said 
Philip) “ was as deep in the mud, as Welch” ( meaning 
the aforesaid William Welch) ** was in the mire” ; mean- 
ing and inténding thereby, that the said William Welch 
was guilty of the scandalous and felonious crime of pas- 
sing counterfeit money, and that the said Philip was also 
guilty of the said scandalons and felenious offence of pas- 
sing coanterfeit money ; by means of the committing of 
which said several grievances by the said James §c. 

Plea—not guilty. 

After proof by the plaintiff of the defendant’s speaking 
the words laid in the declaration, he offered proof of bis 
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speaking other words of the same kind, both before and Desc. 1831. 
after the commencement of the action. The defendant Bas 


objected to this testimony, but the objection was overru- 
led by the judge. 

A verdict was returned for the plaintiff, and the defen- 
dant appealed. 

Gaston & Badger, for the defendant, upon the motion 
for a new trial objected, that words not declared on were 
admissible only toshow, that those declared on were spo- 
ken with a malicious intent ; and of course, that it was 
erroneous to receive them when it was not incumbent on 
the plaintiff to prove malice in the defendant ; and they 
cited Starkie on Slander 897, 398. Sturkie on Evidence 
4th part. page 870. Stuart v. Lovell (3 Eng. C. L. 261). 

They also moved in arrest of judgment, because the 
slanderous meaning of the words did not sufficiently ap- 
pear, and because there was not a distinct averment that 
they were spoken of and concerning the plaintiff. 


Iredell, contra. 


Henpverson, Chief-Justice.—We can scarcely con- 
ceive a case, which does not require some -introductory 
matter, if for no other purpose than to show that the 
plaintiff is the person meant. As if the words are * you 
are a thief ;”’ it must be stated, that the words were ad- 
dressed to the plaintiff, te make an application. of the 
word you. So if they be, *‘he is a thief ;” that the 
plaintiff was the subject of the conversation ; or “ 4, B. 


is a thief,” that the plaintiff is the 4. B. meant. Some 


words require more introductory matter than others. 
Where the words are perfectly harmless, as if in 
this case, the only words had been, ‘‘ our former sena- 
tor is as deep in the mud as Welch is.in the mire,” it 
must be stated, that the defendant imputed to Welch the 
crime of knowingly passing counterfeit money ; also 
that the plaintiff had been a senator, with an averment, 
that he was the person meant, and an innuendo, that he 
meant to impute to the plaintiff the same crime. But 


the office of this introductory matter is only to fill up — 


and supply what the words themselves want of being a 


RITTAIR 
v. 
ALEEN. 
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Dec. 1851. slanderous charge on the plaintiff. In the present case, 
“Y“~ the words are, “‘ our former senator used vigilance and 
*8 * diligence in prosecuting Welch for passing counterfeit 
* money, in order to prevent suspicion from falling upon 
himself ;-he procured Roadman to prosecute him, to ex- 
tricate himself ;”? and that he was *‘ as deepin the mud as 
Welch was in the mire ;” with an averment, that the 
plaintiff had been a senator, and was the person described 
and intended by that appellation ; and that the defendant 
intended to impute to the plaintiff the crime of passing 
counterfeit money. The jury have affirmed all these 
averments to be true ; and it is the province of the court 
to see, whether the jury have drawn a probable and ra- 
tional conclusion. For the introductory matter and the 
colloquium are put upon the record for that purpose only, 
that the jury should not put an arbitrary and capricious 
. construction on the words. And this introductory mat- 
ter supplies, as was said before, what the words them- 
selves want of imputing a slanderous meaning, with an 
innuendo, that they did mean a slanderous charge, stating 
it. If the case is tested by these rules, which are founded 
both in law and common sense, we think, that with the 
averment before mentioned, the jury were well warranted 
from the words themselves, in concurring with the plain- 
tiff, that the defendant intended to impute to him the 
crime of passing counterfeit money. In fact, there needed 
no introductory matter but to show, that the plaintiff 
was meant by the description “ our former senator,” 
with an averment that he was the person meant. All 
the words taken together well warranted the innuendo. 
Candor requires us to say, that the declaration, when it 
was before us heretofore, was not supported on these 
grounds, but on other and perhaps mistaken ones. We 
are therefore of opinion, that the judgment should not be 
arrested. 
In actions of As to the motion for a new trial, we see no grounds to 
slander, > grant one. The defendant’s argument, that the speaking 
e cnaterial Of Other malicious words is admissible only in cases, 
inestimating the where the fact of malice is doubtful, and should not be 
srabish thet, c, admitted where the words themselves import malice, 
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or where malice is admitted, ‘is predicated on the supposi- Dsc. 1831. 
tion that there are no degrees of malice; or if there —2 
are, that its quantum is immaterial ; that in this action e. 

any malice, the least, fills the measure. We think the ©™®** 
argument unsound, and that there are degrees of malice, videnceisadmis- 
and that in all vindictiveactions, the degree of criminality —— * wd 
of the defendant, as, well as the injury sustained by the defendant, not 
plaintiff, enter into and forma part ofthe damages. Our ashe = 
nature and feelings require it; and it will be the rule be instructed as 
with jurors, even if in theory the law forbids it. But ‘he purpose 
we do not believe it does. As to the court below inform- vidence is intro- 
ing the jury, for what purpose such evidence is given, oa 

and that the damages should be given only for the words 

sued for, aggravated to be sure by such other evidence 

of malignity as is before spoken of, we presume that 

the court did its duty ; as upon the record it does not 

appear, that it did not. 


Per CuriaAmM.—JUDGMENT AFFIRMED. 


BenasHtey ATKINSON v. James S. CLARKE. Orierit wm Pee’ 
; ' ‘ ALM * 
A deed of gift for slaves, which is not &ttested by a subscribing witness, % 
is void. Monty tinh 
The case of Palmer v. Faucett (ante 2d vol. 240) approved. Onn pl 
An assignment of slaves, not under seal, is void unless accompanied by li d¥ 208 


a delivery of possession. 


This was an action of Trespass, for taking from the 
possession of the plaintiff two negroes, David and Char- 
lotie. Plea, not guilty, and a special justification under 
final process te the defendant, the sheriff of Pitt, against 
the property of one Peyton R. Tunstal. At the trial be- 
fore Norwoop, Judge, at Pitt, on the last spring circuit, 
the plaintiff produced a deed of gift dated the 18th of A- 
pril 1822, whereby Tunstal in consideration of the love 
and affection which he bore to his daughter Rebecca, the 
wife of the plaintiff, conveyed to the latter the slaves in 
lispute. This deed was signed and sealed by 








CASES ARGUED AND DETERMINED AN THE 


but was not attested by a witness, and was registered up- 
on proof of the donor’s handwriting ; and the -plaintiff 
proved a possession of the slaves conveyed by it up to 
the year 1827. The defengant gave in evidence the re- 
cord of a suit against Funstal, in Bertie County Court, 
in which judgment was entered up for the plaintiff at-No- 
vember term 1627, upon which a fi. fa. issued to the de- 
fendant, tested of that term, and a return made thereon 
of a levy upon the slaves in question. From August term 
1828, a second fi. fa. issued, but it did not appear to have 


come to the hands of the defendant, or to have been ta- 


ken from the clerk’s office. From November term 1828, 
a venditioni exponas issued, reciting the levy made upon 
the first fi. fa. under which the negroes were sold by the 
defendant—who returned, that the sale amounting to 
more than the debt and costs, he had applied the residue 
to the satisfaction of auother execution against Tunstal, 
from Halifax County Court. 

The plaintiff then offered 

ist. A deed from Tunstal to Mark H. Pettaway, dated 
February 22d 1826, conveying among other things * all 
‘* his, the said Tunstal’s, negro slaves, say one hundred 
‘¢ and three in number, the names of said slaves being too 
“ lengthy to insert in this indenture, said Tunstal will 
‘* give the name of each *slave to said Pettaway, when 
‘* called for.”” To this deed was annexed a schedule sta- 
ting that ‘‘ the names of the negroes contained in the 
‘¢ within deed is as follows, viz.” &c giving the names 
of alarge number, and among them two by the names,of 
David and Charlotte. 

2d. An assignment and schedule, made and filed by 
Tunstal, upon taking the benefit of the act for the relief 
of insolvent debtors, whereby he conveyed all his property 
not before assigned to Petiaway, tothe plaintiff. This was 
signed but not sealed by Tanstal. The defendant objec- 
ted to this testimony, insisting that it did not affect him, 
and the objection was sustained by his Honor. 

The judge instructed the jury, that neither the deed 
from Tunstal to the plaintiff, nor the possession under it 
gave the plaintiff title—that if the deed from Tuustal to 
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Petlaway was valid, it would pass the title of the slaves 
in dispute to the latter, and the plaintiff could in that e- 
vent recover of the defendant, for the injury done ‘to his 
possession of the slaves, if the David and Charlotte men- 
tioned in the schedule were the slaves in question. His 
Honor left this question to the jury, who returned a ver- 
dict for the defendant, and the plaintiff appealed. 


Gaston, for the plaintiff, objected that the second fi. fa. 
was a waiver of the levy made under the first, and that 
therefore the defendant had no power to sell ; and cited 
Amyett v. Backhouse. (3 Murph. 63.) 


Ibgg & Badger, for the defendant. 


Rurrin, Judge.—The Superior Court does not scem 
to have erred upon any of the points made in that court. 

The deed from Tunstal to the plaintiff is void. (Pal- 
mer v. Faucett, ante 2 vol. 240.) 

The assignment by Tunstal, when he took the oath 
of insolvency, did not pass the slaves ; for it was not by 
deed, and there was no delivery of possession nor price 

id. 

M The jury have found, that these slaves were. not in- 
cluded in the schedule annexed to the deed to Petiaway of 
the 22d of. February, 1826, which is signed by both 
Tunstal atl Petlawuy, proved, and registered with the 
deed, and purports to set forth the ‘* names of the ne- 
groes coutained-in the deed of trust.” 

But it is here contended, that the judgment must be 
reversed, because the fi. ju. from August term, 1828, dis- 
charged the scizure made in the preceding January ; and 
consequently, that there, was nothing upon which the 
vendiliont exponas, under which the sale was made in 
January, 1829, could operate. 

That fi. fa. does not appear ever to have been delivered 
to the sheriff, or taken out of the office. . The cases have 
not yet gone the length, that the mere making out. of a 
Si. fa. in the office, not acted upon, nor even issued, ghall 
amount to a waiver or discharge of a previous lien. It 
would seem unreasonable, that it should. But however 
that may be, we all think.the point made does not arise 
in this case. 
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Dec. 1851. The objection was not made in the court below, but for 

feed the first time, here. It is not one arising out of the re- 

v. cord. itscif ; but out of the ore tenus incidents at the trial. 

oraaxt. J must repeat what was said on this subject in Hemphill 

. Am objection v. Hemphill, (ante 2 vol. 391.) Such points of this kind,as 

now te —* were raised below, and those only, can he heard here. This 

ore tenus inci- is admitted to be so upon a bill. of exceptions. But it is 

yeh said, that aur cases are the acts of the court, and contain 
in the court be- the whole case. 

—* There are, I grant, certain differences between a bill 

court. of exceptions and a case stated. The method of correct- 

ing the error puinted at in the former, is by writ of error: 

while, in virtue of our statute, those specified in the lat- 

terare reviewed upon appeal. Each billof exceptions is 

confined to a single point; whereas by our practice, 

in a and distinct questions may be stated together. 

upon an appeal And it may be, that there is this further difference: that 

to this court are to a limited extent, our cases may be regarded as reports 


oo. ——— on rules for a new trial. 1 suppose they are so, thus far 


glee and no farther: that if the cause come here after a mo- 
namely, that if tion for a new trial has been overruled, and the case 
ao. * made out appear to contain the whole case made at the trial. 
rent the ver- and from that it isclear, that at all events the verdict must 


the jud core’ have been the same way, notwithsthanding sqme wrong 


will not be re- ground taken by the court, it will not isturbed. 
— —— — This court is to give such judgment as the court below 


to billsofexceP- here, it he could, it would involve the anomaly, thatthe 
¥ Superior Court was legally bound to give a judgment, 
which this court is legally bound toreverse. An exam- 

ple of this rule is found in Grice v. Ricks. (ante 62) 

It was thought here, that the instructions actually given 

by the judge were erroneous. But the case likewise 
stated, that another point was made at the trial for the 
defendant, on which the judge gave no opinion ; and the 

whole case was set out, including the facts relevant as well 

‘to the one point as to the other. The jary found for the 
defendant, and the plaintiff moved for a new trial and 
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appealed. Had the cause rested on the opinion given,  Dxe. 1831. 


this court must have ‘reversed the judgment. But it ap- 
peared from the facts stated, that wheter the ground - 
taken by the judge was right or wrong, the verdict was 
right upon the other, point—not, that ‘the jury .might 
have found for the defendant.on that point, but that they 
were obliged so to find ; because from a defect of proof, 
the plaintiff had not made a case for a verdict under any 
circumstances, however the law might be upon the facts 
which he actually proved. Ifindeed wrong instructions 
be given, and it do not appear. that they were necessari- 
ly harmless, a new trial must follaw ; because the revi- 
sing court cannot know, that the jury would or ought to 
have given the same verdict, had the directions been dif- 
ferent. Of the application of this principle, the case of 
Tate v. Southard (1 Hawks 45 ) is an instance, besides 
many others. Bat that is entirely opposed to a case, 
where obviously the jury ought at any rate to give the 
very verdict they have given, although different instruc- 
tions had heen delivered from the bench. It is a fair pre- 
sumption, that the jury gave a proper verdict upon pro- 
per grounds. But were that presumption erroneous, 
there is yet no.reason for disturbing a proper verdict— 
which appears upon the whote case lo be proper—because 
it was rendered upon a bad reason. This comes up to 
the ebservation of Lord. Mansfieki, in Symmers v. Re- 
gem (Cowper 502). Indeed, I suppose that were thisa 
writ of error upon a technical bill of exceptions, and it 
appeared in the exception itself, that the appellant had no 
right, the court would affirm the judgment, though some 
crror might have been committed, for which a reversal 
would have been awarded, had nothing else appeared. 
Much more may, and willsuch be the rule in our appeals, 
in whiclr the case is argued as upon a motion for a new 
trial in the court below. Thus far, I think, our cases 
may be considered as reports on rules for a new trial : 
that the appellee may insist, that the verdict ought to 
stand, notwithstanding the error complained of, because, 
upon the whole, it was right, and does the appellant no 
injustice ; _and to that end, the appellee may ask other 
Vor. TEE. 23 
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points made by him, besides that on which the error is 
alleged by the appcilant, to be stated in the case, accom- 
panied by the facts, on which they were raised. But in 
no case, as I conceive, ought points to be heard here, at 
the instance of either party, which were not by him made 
below. For it is not true, that our cases are intended, 
or have been considered as generally setting out the whole 
case. They are not like a special verdict, or a case a- 
greed ; in the former of which, all the facts are found, 
and in the latter all admitted. Under the former organ- 
ization of this court, only particular points of law came 
here. They might be stated as abstract questions. The 
duty, asnow enjoined, of giving judgment upon the whole 
record, does not impose the necessity of reversing every 
judgment, to which is not appended a case proving it to 
be right. The case is in the pleadings and the ver- 
dict, prima facie. The sufficiency of the facts to support 
the verdict is presumed, until the contrary appear. And 
so of the law : proper instructions and right opinions 
must be taken as having been given, unless the party spe- 
cially object to some one given, or the judge refuse to 
give some one prayed ; which must be set down—whe- 

ther by the counsel or the judge is immaterial, provided 
it be verified by insertion in the record, 

a statement of such facts, as raised the point, te which 
the exception relates. Those facts, and those alone eught 
to be.inserted at the instance ef the party appealing, who 
must.be confined here to his exceptions. Were it.other- 
wise, no party could ever hope to have a judgment aflir- 
med, unless all the proof given in the cause and the whole 
charge of the court be spread on the record—a task, the 
labor and difficulty of which would be intolerable to the 
judge and bar, and an obstruction to the progress of bu- 
siness, amounting almost toa denial of justice. No facts 
are necessary, but those which are material to a ques- 
tion made in the course of the trial, or upon the judge’s 
charge. Hf facts, irrelevant to those points, be inserted, 
they cannot be attended to here. They cannot be used 
for any purpose, but that for which they were stated, 
namely, the point appearing to have been made. This 
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court cannot tell, what other’ facts might have been pro- Dse. 183% 


ved, which would repel their force as applicable to a 
point made here for the-first time. As regards the ap- 
pellant, at least, the whole case is not opened anew, tp- 
on the appeal to this court ; but in general, our cases for 
appeals must be regarded as of the nature of bills of ex-. 
ceptions for specified errors. 

This reasoning will of course be correctly confined to 
the ore tonus proceedings of the trial. All those arising 
upon the pleadings, verdict and judgment—upon the re- 
cord rightly speaking—may be taken anew here; for 
but one language and one meaning can be found in them 
by all courts. 

In the case now before us, the question on the discharge 
or the continuing of the lien, created by the seizure in 
January, 1828, was not made in the Superior Court. 
None of the facts stated can therefore be taken as stated 
in reference to that question. When they are pressed 
here, for the first time, must we not ask ourselves, whe- 
ther we cam be sure, that those were all the facts whieh 
appeared, touching the point now made? It may have 
been proved, that the fieri facias from August, 1828, was 
made-out by the clerk without the authority of the cre- 
ditor, and that he never took it ont of the office : or, that 


having at first ordered it, he countermanded it, and ne- 


ver delivered it to the sheriff, nor sued it out: or the ex- 
ecution to Halifax mentioned in the return to the vendi- 
tiont exponas, ( to which a part of thé money, raised by 
the sale, was applied, ) may have been given in evidence, 
and been a sufficient authority to the sheriff. The ques- 
tions made were not upon the authority of the sheriff to 
sell Tunstal’s property. The whole dispute was, whe- 
ther the slaves. were Tunstal's at all; so as to be liable 
to any executien that could issue on the judgment in Ber- 


tie. The plaintiff cannot here, upon the facts stated to 


raise that question, allege that the judgment is errone- 
ous, because those facts do not prove the judgment right 
upon the other point also; or indeed, upon any other pos- 
sible objection, that might be ingeniously started. If a- 
ny particular matter be net excepted to, it must be taken, 
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either that it was.waived by the appellant, or that itwas 
in the court below otherwise well and sufficiently answer- 
ed or avoided. Any other gule would convert this court 
from one of revision to one of reversal ex necessitate. I 
am persvaded, it was created for a very ‘different» pur- 
pose. Our duty is to set aside verdiets, when'they have 
been, or may have been the consequences’of errors actu- 
ally committed by the judge. But it is equally our du- 
ty to suppose,. that verdicts do right between the parties, 
( which presumption is much fortified when théy ‘are sa- 
tisfactery to the judge who tried the cause, and who re- 
fused a new trial,) and to give judgment in accordance 
with them, unless they appear to be founded im error in 
Jaw——which it lies on him who impeaches them to show. 

"Per Cturram.—JvUpGMENT AFFIRMED, 


— © Or 


Rosrert Gopiey v. Samtex Taytor & Freperick 
Happock, E2’r. of Wrru1am Happock. 


Executors having a power to scll lands of their testator are personally 
bound by a covenant, that they ranoeoa ip. ‘do forever warrant 


and defend, kc.” 

Where an action was brought upon a covenant of enjoyment, 
made by a decedent, and the eviction took place rk seven 
years after his death, it was held, Rorrix, Judge, dissentiente, that the 
action was not barred by the act of 1715, (Hev. c. 10, s. 7,) requiring 
claims to be preferred within seven years after the death of a decedent. 


This was an action for the breach of a covenant of quiet 
enjoyment, tried before his Honor Judge Norwoop, at 
Pitt, on the last spring circuit. The question made in 
the cause arose upon the pleas of the general issue, 
pleaded by both defendants, and the act of 1715, (Rev. 
ch. 10, sec, 7,) “ concerning proving’ wills and granting 
‘* letters of administration, and to prévent fraud in the 
‘¢ management of intestates’ estates,” pleaded by the de- 
fendant Haddock, and upon these pleas a verdict was 
taken subject to the opinion of the court, upon the fol- 
lowing case:—James Taylor by his will appointed the de- 
fendant Taylor, and the testator of the defendant Had- 
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dock, executors, and authorized them “to sell his land. 
They conveyed the land to the plaintiff by deed, in which 
they ‘were stated to be. ‘‘ executers of James Taylor,” 
and in which they ‘‘ executors to James Taylor, in con- 
“« sideration, &c. do give, grant, &c. tho aforesaid bar- 
‘¢ gained premises, together with, &c. and do by these 
*‘ preseuts forever warrant and defend the aforesaid land 
‘* and premises to the said Robert Godley, his heirs, &e.”’ 
The deed was dated September 17th,-1814. The plain- 
tiff took possession under it, and was evicted by para- 
mount title, on the ist of June, 1828. William Haddock 
died in December 1820, -and the defendant, Frederick 
Haddock; proved his will in September following, and 
this suit was commenced in February, 1829. Upon 
these facts his Honor being of opinion for the plaintiff, 
as to the plea of the defendant Haddock, but thinking that 
neither the defendant Tay/lor,.nor the testator of the de- 
fendant Haddock, were personally bound by the covenant, 
set the verdict aside, and entered a — and the plain- 
tiff appealed. 
Gaston, for the plaintiff. 


Hogg, contra. 


Haut, Judge.—Where an agent wishes to be excused 
from obligations or coyenants into which he enters, he 
should affiethe name of his principal ta the deed. (Wilkes 
v. Back. 2 East 142). When he does not do so, but on- 
ly signs his own name as agent, he is personally answer- 
able. For in such case he undertakes for his principal. 
( Appleton v. Binks, 5 East 148). He undertakes as a- 
gent, or as surety for his principal, that if the latter will 
not perform the contract, he will answer for him, in the 
manner stipulated. 

The case of Potts v. Lazarus (2 Law Rep. 83 ) seems 
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to have been decided in part upon the ground, that pub- Posy. Lazarus, 
lic and private agents were subjected to the same liabil- ( 
ity.. Of late however, their obligations are considered 
to be very different ; the first standing upon the princi- 
ples of policy ; the latter left to meet the contract, as the 
_law of the case shall decide, 
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In the present case, it is true, the defendants could not 
have signed their principal’s name ; but as other agents, 
they could and did sign as agents. or as executors ; in 
whieh case the rule is equally strong, that they shall be 
bound as agents to the fulfilment of any contract into 
which they enter. If this should not be considered to he 
the case, such contracts or-covenants would be mere nul- 
lities. For the covenantees could have no remedy. upon 
the covenants against the testator. 

This subject is so fully and satisfactorily. examined in 
Sumner v. Williams. (8 Mass. Rep. 162) that the best ser- 
vice I can render the subject will be to refer to it. 

Kt was also insisted for the defendant, Haddock, that he 
was protected from the recovery sought by the plaintiff, 
by the lapse of seven years after the death of his testator, 
before suit brought against him by the plaintiff; altho’ 
the fact is, that the cause of action had not accrued, un- 
til within seven years next before the action was brought. 
The act of 1715 (Rev, c. 10, s. 7) the protection of which 
is claimed in this case, is in the following words: “That 
creditors of any person deceased shall make their claim. 
within seven years after the death.of such debtor ; other- 
wise such creditor shall be forever barred.” To give 
operation to the act, there must not only be a creditor, 
but there must be acclaim. Whatisaclaim? Jtisde- 
fined to be a challenge by a man of the property or own- 
ership of a thing, which he has not im possession, but 
which is wrongfully detained from: him. ( Plat, 359._) 
It is either verbal, or it is by an action brougtit.., It re- 
lates to lands, or goods and chattels. (Shep. Ab. Claim. 
Jacob’s Law Dict. Claim.) Johnson defines a claim to be “a 
demand of any thing due; a title to any privilege or pos- 
session in the hands of another ; a demand of any thing 
that is in the possession of'another.” When the legista- 


ture say, that creditors shall make their claim within se- 


ven years after the death of the testator, they must have 
had in contemplation such a creditor as had a claim. to 
make ; stich a claim as might be enforced in præsenti. 
They did not mean a claim that might arise in future ; 
which could not be enforced until it did arise or accrue. 
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By an equitable construction of the act, he must make his Dz. 1831. 


claim within seven years after it accrues. To require V 

him to make it before, would be to require of him an im- ® 

possibility. Tarton. 
The statutes of limitation generally beg'n to run Per Haut, J. 


the cause of action: has accrued. Chief-Justice Abbott ee 
says ih Murray v. The E. I. Co. (7 Eng. C. L. 66,) that heginstorunun- 
‘¢ it cannot be said, that a cause of action exists, unless = 2 one 
there be also a person in existence, capable of suing.” ed, as well as 
Would not his Lordship have been equally orthodox, if unt! there & ® 
he had also said, although there is a creditor in exist- tence. 

ence, yet if there is no claim, er cause of action, the sta- 

tute of limitation will not run.’ The Chief-Justice fur- 

ther observed in that case, that the several statutes of li- 


imitation, being allin pari materia, ought to receive a uni- 


form construction, notwithstanding any slight variations 


in phraseology—the object and intention being the same. 


So in the case of Junes v. Brodie, (3 Mur. 594.) it was The caso: of 


held, in regard to the statute of limitation now under Jones v. Brodie, | 


consideration, that if there was no creditor who could ©, Mur 59%) 
sue at the death of the debtor, the statute did Melellan v. 
not begin to run. So I think, altho’ there is a creditor, 
but no claim that can be enforced, the statute will not 4 in æ 
run until there is such aclaim. From the account which ed by fue 
is givéwef McLellan v. Hill, (Conf. Rep. 479) in Jones v. 

Brodie, Lthink it was rightly decided. Butinthe printed — 

report of it, no notice is taken of the fact, thatthe debtor 

died befovethe creditor. Nor does the judgment of the 

court seem te be based upon that circumstance. Aid 

so far as the reasoning in that case is adverse to the o- 

pinion delivered in Jones v. Brodie, I do not subscribe to 

it. One reason given for the opinion of the court in that 

case was, that executors and administrators after seven 

years were obliged to pay over whatever assets remained 

in their hands to the churchwardens, or to the treasurer 

of the state, for the benefit of creditors. My answeris, 

that it ought to appear, that it was paid over. If it was 

not, it was answerable to creditors. Jf it was paid over, 

it should not have prevented creditors from obtaining 

judgments ; but it might have been a good reason for 

not fixing the executor with assets. 
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Dec. 1831. Certainly much consideration is due te the, sanctity of 
a contracts, provided they are within the pale of the law. 
». A man may legally contract, that he and his -executors 
Tarton. will indemnify a purchaser in case of eviction ; which 
may not happen until many years after his death. He 
may contract-that a thing may be done after his death. 
He may give a bond payable in ten years, and die the 

next day. 

The legislatures of the states are enjeined from pass- 
ing any law impairing: the obligation of contracts; and 
the alarm was taken in this state,. when: the legislatare 
passed a law pestponing the time for the-fulfilment of a 
contract. - (Jones v. Criltenden, 1 Law Rep. 585.) How 
cautious then should courts be, in giving judgment upon 
the construction of an act of Assembly, which wilh cut 
them off from falfilment altogether. I see nothing in 
policy, which should lead to such a result. Fr if after 

Anexecutorwho S¢¥€n years, the-executors or administrators have paid 
has paid over overthe assets to the University, which is now author- 
—— 3 bn ized to receive them, instead of the church-wardens and 
ee at treasurer of the state, they are not to be charged with 
ton not barred assets.’ But the creditor is entitled to a judgment, 
Py, ihe, act of which will be his passport to a remedy against the trus- 
; but the Pe % 

issue of fully ad- tees of the University. ' . 

Dotoead fochinn _ The statutes of Jimitation generally give a specified 
and the creditor time to sue in. Creditors may avail themselves of it ; 
— waged if they do not, they are barred. In the present case no 
versity. time is given to sue in ; and the contract becomes a mere 

nullity. - The obligation of it is totally impaired. 


Rurriy, Judge, disseniiente.—I retain the opinion ou 
the act of 1715, which I delivered in Rayner vy. Watford, 
(ante 2 vol. 388 ;) and think the action against the exe- 
cutor of Haddock is barred. My reasons are so fully 
stated there, that J need not now go into the question at 
length. 1 will only observe, that the only term at which 
the statute makes the time begin to run is the death of the 
debtor. We have no power, I think, to interpolate the 
words, ‘if the creditor’s action had then accrued,” or 
“ seven years from the time the action shall have accru- 
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ed, if it shall arise after such debtor’s death” ; which is Dzxc. 1831, 
the reading the senior members of the court and the case of pti 


Jones v. Brodie give, as being within its equity. Besides 
the objection of thus making additions to the law, I have 
others to this interpretation. The act has no saving in 
favor of infants or others. Now an infant lunaticor feme 
covert is at least as much an object of protection, as an 
imprudent creditor who trusts another seven years. 
This want of any saving shows it was intended to make 
the time a conclusive bar in all cases. But if the time is 
to run only against those claimants, who could claim, 
that is, bring suit, it will expose executors to ruin, by 
subjecting them to recoveries, after they have delivered 
over all the assets. For there is nothing in the act to 
justify the payment of legatees, or to the wardens, until 
creditors are satisfied ; since only such money, as may 
remain after answering those demands, is to be thus 
paid ; and there is no provision for refunding bonds. 
Here again it is said, that an equitable interpretation is 
to be made in favor of the executur, reciprocal to that al- 
ready made in favor of the creditor ; and that the execu- 
tor may upon the plea of fully administered, show that 
the assets are not in his hands, but those of the legatees 
or trustees of the University ; but that if the executor 
yet retains them, it is just he should pay the creditor. I 
answer first, that there is nothing in the statute author- 
izing the inquiry into the state of the assets ; secondly, 
that the act is a protection to the legatee, as well as the 
executor ; thirdly, that it is also a protection to the heir, 
as well as the two former ; and this construction repéals 
it as to legatees and heirs, because they can deliver over 
the assets to nobody, but must have them in their hands, 
unless exhausted by other creditors. Suppose a simple 
_ contract debt, or one in which the heir is not specially 
bound, to fall due eight years after the death of the tes- 
tator, and that the executor is sued, and the plea of ful- 
ly administered is found for him upon this ground, that 
he has delivered over the estate at the end of seven years 
to the wardens ; and then a scire facias to issue upon the 
judgment for the debt against the heir. Shall he be bound 
Vo. IIT. 24 
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before the personal estate is exhausted by creditors ? 
Yet how is the cre«itor to get at the personal estate? He 
cannot proceed at law against the legatees or wardens. 
The heir is liable upon such a finding, by the express 
words of the act of 1784, and in no other case but in that 
of the insolvency of the executor, according to the act of 
1807. Yet he must pay the debt in this case, without 
the insolvency of the executor, or the creditor’s recovery 
will be fruitless ; because there is no method of subject- 


ing the personal assets in the hands which now hold them, 


that is to say the legatees or wardens. 

For these reasons, my former opinion has been confirm- 
ed by reflection ; and I have felt myself bound to express 
it. But in future, I shall consider myself under an equal 
obligation to hold for law, what I understand, in confe- 
rence with my elder brethren, to be their opinions. That 
is, that if the debt be due at the death of the debtor, claim 
must be made within seven years from the death, other- 
wise both the heir and executor are discharged: and that 
if the action arise after the death of the debtor, suit must 
be brought within seven years from the time the action 
accrued, or the heir and executor will in that case also be 
discharged : and if the suit be brought against the exe- 
cutor within seven years after it arose, but after the ex- 
piration of the seven years from the death of the debtor, 
and the executor hath, at the time of the suit brought, not 
paid over the assets, he shall answer the demand ; but if 
he hath paid them oyer, he shall have the plea of fully ad- 
ministered found for him. But how it will be with the 
heir in this last case, is yet to be determined ; though I 
take it, he is to be bound, in case there be no personal 
estate in any body’s hands, provided he be sued by sci. fa. 
within seven years from the falling due of the demand, 
when that happens after the death of his ancestor ; if he 
be sued within that time in debt on bond, in which he is 
named, whether there be personal assets or not. 


Per Cur1aM.—JUDGMENT AFFIRMED- 
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CorNnELIvus Down qui tam v. Gipgon SEAWELL. 


In debt ori the act of 1778 (fev. c. 134) for marrying a couple without 
alicence, if the writ demand £50, the penalty imposed by the act, 
and the jury find a verdict for £24,10, the sum to which the penalty 
is scaled, it is a variance for which the judgment will be arrested. _ 


Dest, upon the statute prescribing the rules to be ob- 
served in solemnizing the rites of matrimony. The writ 
demanfled ſiſty pounds, which he, (the defendant) owes 
‘* and unjustly detains, to his damage one hundred dol- 
** lars, due for having solemnized the rites of matrimony 
** between, &c. contrary to the act of the General Assem- 
‘* bly in such case made and provided.” 

Upon nil debet pleaded, the jury, before his Honor 
Judge SrranGeE, at Moore, on the last circuit, returned 
the following verdict, ** that the defendant dees owe the 
snm of fifty pounds, reduced by the scale to twenty-four 
pounds ten shillings.” His Honor, upon the motion of 
the defendant’s counsel, arrested the judgment, and the 
plaintiff appealed. 

No counsel appeared for the plaintiff. 


Winston, for the defendant. 


Rurrin, Judge.—We think the decision of the Supe- 
rior Court right, and that the judgment must be arrested. 

It is an action of debt for the penalty for marrying a 
couple without a licence. The sum demanded is one 
hundred dollars ; and the verdict is for twenty-four pounds 
ten shillings. The act of 1778, (Rev. ec. 134,) gives a 
penalty of £50; which, when scaled, amounts to the 
sum found by the jury. 

It was formerly thought that the action of debt, being 
for an entire thing, could not be maintained unless the 
exact sum—neither more nor less—was recovered, This 
is not now so considered, nor has been for a long time. 
And the rule is, that in actions, where from the nature 
of the demand the true debt is uncertain, it may be al- 


In debt, the 
exact sum de- 
manded in the 
writ need not be 
found by the ju- 
KG when from 

¢ nature of the 


leged to be large enough to cover the real debt, and there demand it is un- 
shall be a verdict according to the truth, and judgment certain. 
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tion, fixes the a- 
mount due, the 
verdict must a- 
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rested. 


Not because a 

sum is 

, but be- 

cause there isa 

variance betw’n 

the declaration 
and the proof. 
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thereon. Hence, in debt on simple contract, the decla- 
ration is good altho’ the sums demanded in several counts 
do not amount to or exceed the sum demanded in the 
writ, or the recital of it in the beginning of the declara- 
tion. (McQuillin v. Coa, 1 H. Bl. 249. Lord v. Hous- 
toun, 11 East. 62.) And in 4ylett v. Lowe, (2 Bl. Rep. 
1221,) it was held, that upon a verdict for £ 100 in debt 
for £200, on a mutuatus, there should be judgment for 
the plaintiff. And so too in debt on a specialty, if the 
deed does not of itself show the certainty of the whole 
demand, but the extent is matter of proof aliunde, the 
verdict may be according to the truth, and if itbe within 
the sum demanded, there shall be judgment for the plain- 
tiff; as in Incledon v. Crips, (2 Salk. 558, 8. C. 2 Ld. 
Raym. 814,) which was debt on a bond, whereby the de- 
fendant obliged himself to pay the plaintiff £ 35 for every 
hundred stacks of wood, and he averred that he delivered 
a certain number of hundred and one half, which came 
to £182,10. Upon demurrer it was held, that there 
could be no apportionment on this contract for the half 
hundred, and therefore the plaintiff could not have judg- 
ment for that: but it was further held, that he might re- 
mit that, and have judgment for the rest; because the 
debt might be more or less by matter extrinsic of the 
deed, and therefore there was no variance between the 
deed and the verdict. And this- observation shows the 
true rule; namely, that where the sum demanded is 
shown in the declaration to be on a contract or other 
matter, which in itself conclusively fixes the amount due 
thereon, then the recovery must agree with the demand. 
For the debt on that contract is that or nothing. This 
is not because in debt a sum in numero is claimed ; but 
for the more substantial reason, that if the recovery of 
more or less were allowed, there would be a variance 
between the allegata and probata, and the declaration 
would convey to the defendant no information of the 
cause of action. Where the verdict therefore may stand 
with the contract set forth in the declaration, and both 
be true, there shall be judgment. Where’ the verdict 
cannot be made to accord with the contract, there can- 
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not be judgment, as in debt on bond for £ 100, a verdict 
for $ 100 is not good, because it could not be for the debt 
created by the specialty sued on. It is the same upon 
any written instrument, as upon a bond; if it be de- 
clared on as a writing, constituting in itself a substan- 
tial contract, as a promissory note. It is not the instru- 
ment described, and therefore cannot be received in evi- 
dence. 

The same principles apply to actions of debt for penal- 
ties given by statutes. As in every case, the declaration 
must set out the matter, whether of contract or law, 
whereby the demand arises; so in these actions, the 
plaintiff must show a statute giving the penalty demanded 
by him, and charge the acts, which show the defendant 
to be guilty of the offence within the statute. These al- 
legations are indispensable to cnable the defendant to 
know for what he is sued, and to protect himself by plea 
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The same prin- 
ciple applies to 
actions of debt 
on penal statutes 


in another action for the same matter. Anciently the | 


statute was set out at full length. ‘That was relaxed, 
and stating it by its title was then allowed. Afterwards 
a general reference to it, by alleging the particular pe- 
nalties given thereby, and concluding ‘‘ againstthe form 
of the statute” was held sufficient, upon the grounds that 
the court was bound to take notice of all public laws, 
and that the particular statute was sufficiently identified by 
the statement of the penalty, and of the acts forbidden by it. 
But certainly there must be some description of it ; and if 
there be no reference to it,the declaration is bad. (Scroter v. 
Harrington, | Hawks | 92. Myddleton v. Wynn, Willes 599.) 

If however the statute itself give an uncertain penalty, 
or a penalty to be measured by reference to some uncer- 
tain thing, then the sum demanded is not conclusive on 
the plaintiff; but he may recover according to the cer- 
tainty made by his proof, because he can do no more to- 
wards a more definite description of the statute or of the 
debt. Inanaction therefore for substracting tithes against 
the stat. 2 & 3 Ed.6, which gives the treble value, 
the judgment shall be according to the verdict, tho’ dif- 
ferent from the sum demanded. ( Pemberton v. Skelton, 
£ro. Jac. 498.) The court say there, that the variance 


If the statute 
inflicts a 
to be — 
by reference to 
some uncertain 
standard, the 
verdict stands 
well with the 
declaration, al- 
though they do » 
not agree. 
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Dre. 1831. is no objection, because the statute gives no certain sum, 
> i ol but only so much in reference to the value ; andthe value 
. cannot be positively estimated until it is done by the 
Mixes. jury themselves. And the judges distinguish that case 
from an action grounded on a specialty, in which the 
certainty of the debt appears, and from an action ground- 
ed on a statute which gives a sum certain ; in both which 
, the precise sum must be demanded. This last position 
224 is, to be sure, but a dictum in that case; but it is the 
the vay * point of the decision in Cunningham v. Bennett, (1 Geo. 
manded’ 2y © 1 C. B.) stated by Mr, Justice Buller in his Misi Prius, 
found by the a book of much authority. There it was held, that a 
Jury: penal action could not be for less than the penalty given 
by the statute ; and tho’ the plaintiff had a verdict, judg- 
ment was arrested. I conclude therefore that wherever 
a statute gives a certain sum in numero, that exact sum 
must be demanded : else it cannot be taken to be the pe- 
nalty given by that statute. Here the declaration con- 
forms neither to the act of 1741, nor that of 1778. The 
former gives £50 proclamation money to the use of the 
parish, or by the act of 1777, to that of the county. The 
latter gives £50, scaled to £24,10, one half to the in- 
former, and the other to the county. Consequently the 
judgment must be arrested for this reason. 
can- Theother objection, that damages are demanded, is not 
notbe recovered a good one. They cannot be recovered, but it is not 
in debt on a 
nal statute, but error to demand them. The case of Frederick v. Lookup 
yp bdow — ñ “ (4 Burrows 2018,) shows this; for the judgment was 
reversed only as to the damages assessed, and affirmed 
for the debt, which was the penalty. 
Per CurtamM.—J UDGMENT AFFIRMED- 


— ee 


Den ex dem. af the TrusTexEs of THE UNIVERSITY 
v. Josuvua MILLER. 

The treaty of 1782 between the United States and the Netherlands pro- 
vides, that the subjects of either party may dispose of their effects by 
testament, and that their heirs shall receive such succession ab intes- 
tato, although not naturalized. It was held, that the word effects in- 
cludes real as well as personal estate. 

E3sxcTMenT, in which the lessors of the plaintiff claim- 


ed the lands in dispute, as being late the property of Ca- 
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tharine Haslin, who had died without leaving heirs ; and in 
order to determine the question between the parties, the 
following facts were submitted to the court in the form 
of acase agreed : 

Wilson Blount being seized in feo of the land in ques- 
tion, on the 25th of February 1799, conveyed it to Ed- 
ward Kean, upon trust that Kean should at any time, upon 
the request of John Haslin, of Demerara in South Ame- 
rica, or of Catharine H. Haslin, wife of said John, in case 
she sould survive her husband, convey the same in fee 
simple to persons qualified to take, hold and transfer 
lands in this state, as the said John, or as the said Cath- 
arine surviving him, should appoint. John Haslin died 
in March, 1804, and Edward Kean shortly thereafter, 
leaving two infant children, his heirs atlaw. Catharine 
H. Haslin was born in December, 1757, within the'do- 
minions and a subject of the United: Netherlands, and on 
the 2ist of May, 1805, being then in the United States, 
was naturalized as acitizen of the United States, if the 
following document. conclusively proves such nataraliza- 
tion: ** To all to whom these presents shall come: be 
‘‘ it known, that it appears to the justices of the Justi- 
*¢ ces’ Court inand for the city and county of New York, 
‘* at the city hall of the said city, that on the 2ist day of 
‘«¢ May, A. D. 1805, Catharine Henrietia Haslin was na- 
‘+ turalized im, the Justices’ Court of the said city, as ap- 
** pears from the records of the said court, and that a true 
‘¢ copy of the certificate of such naturalization was gran- 
‘¢ ted on the day and year aforesaid” ; which certificate 
is the only evidence that Catharine H. Haslin ever was 
naturalized. Directly after the 21st of May, 1805, the 
said Catharine H. Haslin removed to France, and there 
resided until her death. Soon after her arrival in France, 
the said Catharine H. Haslin made an appointment, where- 
by she required the heirs of Edward Kean to convey the 
premises in dispute to herself in fee. The heirs of Kean 
not conveying according to this appointment, the said 
Catharine H. Haslin instituted a suit in equity against 
them, and in October, 1818, obtained a decree, whereby 
the surviving heir of Kean was directed, within six months 
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after his arrival] at full age, to convey the said land ac- 
cordin to the said appointment, unless upon being ser- 
ved with 4 copy of the decree he should show cause to the 
contrary ; and by the said decree the said Catharine was 
put imniediately in possession of the said lands. 

On the 4th of August, 1819, the said Catharine at Pa- 
ris in France, being then possessed of valuable effects in 
France, made her last will in writing, with the solemni- 
ties necessary to pass land in North Carolina, and there- 
by devised, with the exception of some small pecuniary 
legacies, all her property to 4nn Caroline, wife of Fran- 
cis Gilbert Lefebre, whom the said Catharine had adopted 
as her daughter according to the laws of France. and in 
January, 1821, died without having altered or revoked 
the said will. 

Ann Caroline Lefebre was born in the year 1787, with- 
in the dominion and a subject of the United Netherlands, 
resided in Demerara until the death of John Haslin, ac- 
companied Catharine H. Haslin to the United States in 
the year 1805, and in the same year removed with her to 
France, where on the 5th of July, 1807, she married 
Francis Gilbert Lefebre, a native subject and domiciled 
inhabitant of France. Ann Caroline Lefebre, from the 
year 1805 to her death, was domiciletl in France. 

On the 21st of December, 1820, Thomas Kean, the sur- 
viving son of Edward Kean, having attainedhis full age, 
and being required under the before mentioned decree, 
duly conveyed the premises in dispute to Catharine H. 
Haslin. 

At the death of the said Catharine H. Haslin, there was 
living at the Hague in the kingdom of the Netherlands 
an only sister of the said Catharine, Elizabeth Mary Van 
Hommel, who was born within the dominion and a sub- 
ject of the United Netherlands. But the said Catharine 
left no relative who was a citizen of the United States. 
In April, 1825, Ann Caroline Lefebre died, leaving two 
children, her issue by her said husband, who were born 
in France, have ever resided and still reside there. The 
said inn Caroline also left her surviving a brother, Jo- 
hannis Villiam Laurisant, who was born within the do- 




















¢ 
SUPREME COURT OF NORTH-CAROLENA. 191 


minions of the United Netherlands, and is yet living a Dre. 1831. 
subject of the’king of the Netherlands—but the'said dun T 
x i 5 ge NIVERSITY 
Careline left no relative who was a citizen of the United r 
States. The case then stated the various changes of go- Miuues. 
vernment, which had taken place in the United Nether- 
lands, which:it is unnecessary to present, and proceeded 
as follows: The tréaty concluded at the Hague on the 
8th of October, A. D. 1782, between the United States 
of America and the States General of the United Nether- 
lands, is regarded by the executive authorities of both 
countries, as being in full force between the' United States 
and the king of the Netherlands. The convention of 
navigation and commerce, concludel at Washington on the 
24th of June, 1822, is the only treaty between the Uni- 
ted States and the king of France, which is considered by 
the executive of the United States to be in force. 
If upon these facts the lessors of the plaintiff had title 
at any time before the ist of May, 1825, judgment was 
to be entered for the plaintiff—if otherwise, for the defen- 
dant. . 
’ His Honor J udge Marrin, at Craven, on the 
spring’ circuit of 1828, at the request of the counsel, 
and to enable the cause to be brought to this, court, 
gave judgment pro forma for the plaintiff, and the defen- 
dant appealed. 
The case was argued at June term, 1831, by 
Gaston, for the detendant. 


Devereux, for the plaintiff, 


Henperson, Chief-Justice.—The trustees claim the . 
land in question, as an escheat upon the death of Catha- 
rine Haslin without heirs ; and they insist, that the cer- 
tificate of naturalization, which .Mrs. Haslin has obtain- 
ed, does not prove, that she has been naturalized under 
the law of the United States. To me that question ap- 
pears immaterial. If.she wag an alien, and so continu-. hold lands agn’st 
ed until her death, she was capable of acquiring by pur-'the sovereign, 
chase, and holding real estate against all butthe sove- · · ‘be an 
reign; and even against the sovereign, until her estate inquisition as- 
was divested by an office found, establishing the fact of — - 
Vox. III. 25 
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Dec. 1831. her alienage, or by somer sovereign act declaring that 
aiid fact, as by an act of the legislature, or.by seizing these 
TF lands, (inthe same capacity,) as forfeited by it ; and per- 
Mixx. haps by otlitr means. But'is clear, that the sovereign 
cannot seize these lands, and upow the trial of an action 

The sovereign for them prove the alienage by parol, or ether evidence 
— —— in pais, as is attempted to be done in this case. As well 
the alienage in might the state bring an action for the lands of a cifizen, 
8 A my ** alleging that he had forfeited them for felony, and on the 
ment. It canbe trial prove by witnesses,’ that he had committed murder, 
an office Send and thereby forfeited his estate—whereas it is.the well 
2 < established law, that a felony can be proven by a record 
lony, the record of his attainder only, which is an office found establish- 
af th — ing the fact. But there is another, and equally strong 
must be produ- ground, to resist such an‘attempt. Mfrs: Haslin is now 
os dead ; and the law has cast the estate ‘upon her heirs, if 
The native born She has any, and their estate cannot be divested by an of- 
child — alien fice now found, establishing her alienage, or proving the 
D— fact in any other manner. For suppose she had left a 


of the ancestor ¢hj thi Ini % 
all ~A —s child born within the United States. Can there be a 


a ae she left.no heirs ather death. Without that being the 
re case, there can be no escheat, as it is out of the question 
ofthe heir. to claim the land as forfeited by reason of her alienage, 
both for want of an inquest of office, and, from the fact 
that she died seised. I say they affirmy that she died 
without heirs, as an escheat arises only on the death of 
the tenant without an heir, or what is the same thing, an 
heir qualified to take. But in this case the lessors of the 
plaintiff go further, and affirm, that she was qualified to 
take and hold lands according to the laws of the state ; 
for to such, and such only was Kean, by the power in the 
deed from Blount to him, authorized to cogvey. And al- 
though there is nothing like an estoppel in this’case, as 
the lessors of the plaintiff were not parties nor privies to 
the deed, nor parties to the suit. in which it was decreed, 
that Kean¥ heirs should convey to Mrs. Hnslin, yet they 
affirm both these facts, by Claiming these lands as an es- 
cheat for want of heirs to Mrs. Auslin. For as was said be- 
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fore, the estate did.not pass to her, if she was incapable Dxec- 1831. 

of receiving it under the power iw Blount’s deed. And 

therefore it remains in Kean. It would be the same — 

thing in a deed not made under a power. Foor if there is 

no grantee capable of receiving 9 thing attempted to be The law will 

granted, it remains where it was, But where the heirs not pone | 

come to claim as heirs, if they are aliens, there needs no who pa and hold 

office found to ascertain that fact. They must show their a Fn * —* 

capacity to take and hold. The want.of it need not be quest of office is 

shown ; for the law will not cast an estate on him, who meena. 

cannot hold it against all, even against the sovereign. m succeeding 
_ This brings before us the construction and effect of the * estate. 

treaty with the States General of the United Netherlands, 

made in the year 1782. I need not state the various re- 

volutions and changes, which that government has un- 

dergone, and its present form ; nor attempt to support 

by reasoning, why treaties are, or ought to be binding 

upon the people of the same countries, although both or 

one of the governments have undergore revolutions or 

changes. This does not belong to this department of the 

government. We can know our exterior relations only Courts cannot 

through that branch or organ of the government, appoin- ae notice 

ted by the ferm of it, to represent and act for us with yith Sede 

foreign powers. » The case states, that that organ or le- ~~ —* 

partment of the government still considers the treaty as question must 


binding on us.3 and of course on the people of the other be determined 
bythe executive, 


contracting party. ' 
The next question is the effect of that treaty on the 
case. By the sixth article it is provided, that the sub- 
jects of either party may dispose of their effects by tes⸗ 
tament, donation er,otherwise ; and their heirs, subjects 
of one of the parties, shall receive such successions ab in- 
testato, even though they have not received letters of na- 
turalization. And if the heirs to whom such succession 
falls shall be minors, their guardian or curator may go- 
vern, direct and alienate the effects fallen to such mince 
by inheritance.. If this case rested on the -meaning to 
be given,to the word effects, even without a context, I 
should think, being found where it is, in a treaty between 
powers having ne common technical terms, in fact not a 
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common language, that it included things immovable as 


, Well as movable. In the first place, the instru- 


ment .isto receive anextended and liberal construction; 
not like the contract of individuals, where nothing 
is presumed to ‘be granted, Wut what’ falls plainly with- 
in the words of the grant. But in’ this case, unless 
the meaning of the word be extended to things .immova- 
ble, nothing af all is granted by the word effects. For by 
our law, alienage is no objection to the acquisition of 
movables in any way, either by purchase, or succession 
ab intestato. And so I presume it is in the States Gen- 
eral. .{f not, to obtain it by pretending’ to grant 
something in liew of it, when in fact nothing was grant- 
ed, is a trick which I would not, even in argument, im- 
pute to our negotiator. But taken with the context, I 
think there cannot’be a doubt. The words'succession ab 
intestalo, are a well known term of the civil Jaw ; a law, 
on which the laws of continental Europe may be said to 
be based. * By that law, it includes successsion to immo- 
vable as well as movable estates. And to use terms, 


which by this almost universal law, would give to our 


citizens the right to succeed to immovable estates, and 
deny it to them by any restricted | sense, @0 which we 
might confine the terms, is not presumed to have been the 
intent of either party. I 'say to give ta our citizens, be- 
cause if the civil law prevails in the Netherlands, and I 
presume it does, it woulddoso. But why negotiate in the 
terms of the laws of the Netherlands, and not in the terms 
of our laws? The answer is, our lawsare peculiar to us, 
and the English—the civil law, common to all continen- 
tal Europé. But there are terms in the context, which 
even in our law, would give to this word effects an im- 
movable character. In the civil law, he who succeeds 
to the estate of a dead man, either movable or immova- 

, is called heir. By our law, the term is confined to 


him who succeeds to his immovable, or rather real estate. 


By the civil law, inheritances embrace movable as well 
as immovable estates. By our law, the term is confined 
to immovable estates ; at least, it does not embrace what: 
we call chattels. But in the treaty, both the word Acirs 
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and the word inheritances are used.’ How shall they be D#¢- 1831. 


understood ; according to our laws or theirs ? 
our laws, and goods only are to be included, we shall 
have in our “legal phraseology, new to be sure, heirs 
claiming. money and other personal goods, descending 
from their ancestor as their inheritance. It is very —_— 
I think, that it was intended to embrace all kinds of 
perty by the treaty ; and therefore the lands in ** 
are embraced by it. Effects descending’ by inheritance 
must include land. 

The case further states, that after the said Catharine 
Haslin had appointed that the heirs of Kean should’ con- 
vey the lands in question fo her, she removed to France, 
and devised to Anne Caroline Louisa, with séme trifling 
exceptions, all that she possessed or should possess at her 
death. ‘That after the making of the will, the heirs of 
Kean conveyed to Mrs. Haslin ‘the legal estate in the 
lands in question ; and that Mrs. Haslin afterwards died. 
That Anne Caroline Louisa was born’ within the dominion 
of the United Netherlands... That Mrs. Huslin, in France, 
where they both resided, adopted her as her ‘daughter 

‘and heir according to'the laws of France. That the said 
Anne Caroline married, and was domiciled in France. 
That she died after Mrs. Haslin, leaving. two children, 
born in France, who are still alive. That Mrs. Haslin left 
surviting her an only sister residing at the Hague, bern 
im the United Netherlands, and a citizen thereof. 

An intricate question, intended to be presented, does 
not arise for two reasons, which I will presently give. 
The question is, whether a child of a Netherlander, who 
was born in France, is within the protection either of the 
French ireaty, or the Dutch treaty ; or both combined ; 
and if either, which. For Anne Caroline Louisa, the a- 


dopted daughter and devisee of Mrs. Haslin, was a Ne-- 


therlander, married and domiciled in France, where she 
had two children and died. This question is not pre 
sented ; for Anne Caroline Louisa did not take these 
lands by devise ; as at the date of the will, Mfrs. Haslin 
had no estate in them. She had only a right to call for 
an estate. And at the time of her death, she had obtaiti- 
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Dec. 1851. ed the legal ‘estate from the heirs of Kean. If the es- 
te wt tate had remained as it was at the date of the will, 
t. that is, a right m.Mrs. Huslin to call for it, it would 
Mruues. have passed, that is, a right to call for it would have 
passed to the devisee. The estate being changed at Ars. 

Haslin’s death, neither passed ; not the first, for it was 
extinguished by the.deed ; not the last, because it was 


not ‘in Mrs. Huslin, when she made the will. If such 


reasons as these satisfy the makers of the law, it is not 

for me to complain. It would disgrace these who 

are emphatically called lawgivers. But the law is so 

written,-and I.cannot alter it. Theother reason is, that 

the plaintiffs are not interested in the question ; nor were 

they in the-other. For if the French children of Anne 

Ifthe heir be C27 0line donot take, the Dutch heirs will. Foranalien 
unable to take Child does not exclude a more-remote heir, Itit is the 
desuslifextion’ heir who can, and not he whocannot take, which excludes 
which is not per- another heir. When I say can, I mean who once could. 
-_ ig | his He who once could have taken, but loses his capacity by- 

ie 

next in degree a personal disqualification does exclude others ; as an at-. 
succeeds, to Pre- tainted son excludes a brother ; oran elder attainted son 


next in degree Jr, Haslin. For the plaintiffs have no interestin them. 
but the estate If she had any lreir, it excludes them. As it appears, 
will escheat. that Mrs.-Haslin Jeft.a sister, a subject of the States 
‘General, and as by the treaty, tle sister is heir to her, 
if no other is found, Ars. Haslin is not dead without 
heirs capable.of succeeding to her-estate in these lands. 
There is therefore no escheat, and the plaintiffs are not 
entitled to recover. . 

Although our lexicographers, and Dr. Johuson at their 
head, give to the word effects the meaning of things mov- 
able, yet one of the instances, which he adduces te 
show that the word is used according to his-exposition, 
proves, I think, the contrary. 

. Shall I lose the ¢f-ele for which:I did the murder, 
“* My crdwm my own ambition, and my queen.” 
By the word crown the speaker meant not the crown or 
cap, which encircled his brow, but the realm over whick 


























— 











s cc— OF NOR'PH-CAROLINA, 


he reigned. Bowever this may be, by the words of the 
treaty-the effects are the inheritances which are ‘fo de- 
scend to the heir. This gives to the word a meaning, 
which cannot be misunderstood. 

Lord Coke, in treating of the capacity of grantees, says 
that prima facie all can take and hold estates ; but some 


_can take, and cannot hold ; some can take and hold until 


the estate is divested ; and some canriot either take or 


hold. Of those who can take and cannot hold is arf at- < 


tainted person. He takes, but instanter the estate is in 
the king. An alien can take and hold until office found. 
In bath these cases, the estate passes out of the grantor, 
and becomes vested in some one; whiJe a monster,, not 
having human shape, can neither-take nor hold ; and is 
not recognized as a human being. ‘The grant might as 
well be to a horse, or any of the brutecreation, In such 
case, the estate never passes from. the grantor. It re- 
mains where it was. So it is 1 believe with a person 
professed, who is dead inlaw. He may make his exe- 
cutor, and his estate descends on his heirs. But why 
arguc this point? . The plaintiffs themselves affirm it. 
Forif Mrs. Haslin did not take, the estate is still in Kean’s 
heirs. If so, they-have no shadow of right. If Mrs. 
Haslin took the lands, they descended to her heirs, 
whether pointed out by the common or statute law, or 
by treaty. The only effect the treaty has, or was 
intended to have in such case, was to do away the objec- 
tion of alienage ; not to prescribe to us, who should be 
the heirs. If a Dutch subject was to die now, own- 
ning lands in this state, those who are his heirs under 
our act of 1808 would succeed ; not those who would 
have succeeded by the common law in 1782, when the 


treaty was made ; nor those who are. his heirs by the | 


Dutch law. These observations are made in opposition 
to the claim of Anne Caroline, the adopted daughter; and 
heir by the laws of France, But this question, a8 has 
been said before, is i mmaterial to the plaintiffs. For 
any heir will exclude Pg and the adverse claims of 
the others are not now in litigation. . 

Per CurntamM.—JupGMENT REVERSED. 
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ww Ricnarp Grist admr. of Dante, CampBEL 
v. 


J, ; Witson B. Honces ex’r. of Henry Crake. 


les One having title to land, part of which is under cultivation, and part in 
woods unenelosed, js taken to be in actual possession of the whole 


Although the rule of damages upon aa eviction from a particular estate 


may differ from that upon an eviction of the fee, yet where the deed 
Ave J | 7 cotiveys a life estate, and the whole interest was lost without any en- 


joyment by the vendee, he is — to recover his purchase money 
fy and interest. 
f The case of Coble v. Welborn ( ante 2d vol. 388_) approved. 


AS 









This was an action for the breach of a covenant of qui- 
et enjoyment, in a deed from the testator of the defend- 
VhnAC; ant to the intestate of the plaintiff, conveying to the lat- 

G Lj ter an estate for life in two hundred acres of land. The 
4 ¢ breach assigned was the eviction of the bargainee from 

“ninety acres of the land by one Wing field, under a better 

title than that of the bargainor. Upon non est factum 

⸗ C and performance pleaded by the defendant, the case was, 

vy 3 Ss $ that at the execution of the deed; Wingfield was in the 

*“ "+ actual. possession of a part of the land, having it under 

~~ fence, and that he had title not only to that'part which 

was in his actual possession under cultivation, but also 

to some adjoining it in woods, amounting altogether to 

ninety acres—that the intestate of the plaintiff in his life 

60, 4s tithe’ commenced an action of ejectment against Wing- 

. field, in ‘which he failed, in consequence of the bette r title 
of Wing field. 

It was contended for the defendant, 

Ist. That the evidence offered did not prove an evic- 
tion, as the bargainee never had been in possession. 

4, That as to so much of the ninety acres, to which 
ving had title which, was not enclosed, the plaintiff 

3d. That if Wingfield was in.actual adverse possession 
of any part of the land at tion of the deed, the 
plaintiff could not recover for 3 i 
thereupon, by the person having 
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er title thereto, al- 
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to other parts of the land therein described. 

4th. That the conveyance being for a less estate than 
a fee, the rule of damages was not the original parchnse 
money and interest. 

5th. That the attion ought to have been brought by 
the heir of the intestate, and not by his personal : Pepre- 
sentative. . 

His Honor-J alin DonneLL ‘charged the jury. that if 
they were satisfied that ‘Wingfield was in possession of 
the ninety acres, under a valid title at the ‘execution of 
the deed, and cultivating a part of it which was inclosed, 
and that he had succeeded in the ejectment brought by 
the plaintiff’s intestate, by setting up his valid title ; 
this was in law such a disturbance af the possession of 
the intestate, as wquld entitle him to recover in,an ac- 
tion upon the covenant of quiet enjoyment, contained in 
his deed—and further, that the present action was pre- 
perly brought by the personal representative—and that 
the rule of damages for the breach of a covenant of quiet 
enjoyment, in a deed conveying a life estate was the same 
as that in a deed conveying the fee. 

The jury returned a verdict for the plaintiff, and as- 
sessed his damages at $2354, and the defendant appéaled. 

J. H. Bryan, for the defendant insisted, 

ist. That an adverse possession at the date of the con- 
veyance is not tantamount to an eviction. The vendes; 
cannot recover upon his covenant, unless he has been 
in possession. (Waldron v. McCarty, 3 John. 471 Korts 
v. Carpenter, 5 Johns. 120. Kerr ¥. Shaw, 13 Johns. 
236. Marston v: Hobbs, 2 Mass.:Rep. 433, Coble v. Wel- 
born, ante 2d vol. 388. Day v. Chism, 10 Wheat. 449 ). 
ad. The action should have been brought by the heir, 


and not by the personal representative. ( —— v·Mi · 


te, 1 M. § S. 355, 41d. 58). 

Upon an intimation from the court that ‘these points 
were against him, the 6] read, from the copy of the 
record certified to th the original writ, in which 
the damages were 500, and moved ix arrest of 







Vou. IH. 


though the intestate hada good title under the same deed Dsec. 1831, 
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Dee. 1831: judgment because the verdict was for $2334, unless the 


“Gua plaintiff would remit the excess. | 
—* Saslon, for the plaintiff, moved for ledve'to amend the 


o. 
Hope writ, by increasing the amount of the damages. 







git, Judge.—All the cases cited for the defendant, 

The mere ex- UP tof eviction, except one, are those where 

istence of a bet- the bargainee was in possession, and fall within the hard 

i cvcion un PUlé; which this court was constrained to addpt in Coble 

der it, does not y, Weilborn, (ante 2d vol. 388). ‘The existence of an in- 

~— neha cambrance, or the mere recovery in a possessory action, 

ver upona cove- under which the bargainee has not actually been distur- 

ee a held, for technical reasons, not te be breaches 
joyment. _ bed, are held, for ’ 

of a'covenant for quiet possession, or in other words, of 

our warranties. But that is a very different case from 

this ; in’ which the bargainee never in fact was in pos- 

session, ‘but was kept out by the possession of another, 

under better title, existing at the time of the sale and 

deed, and ever since. The case of Korix v. Carpenter 

is of the same character. But it is distinguishable from 

But the exis. “#@ present; for there had been no attempt in that case 

tence of abetter to get possession. Here there was, by ejectment. Ido 

ee not however think that was necessary ; but the existence 

—— is a of a bẽtter title. with an actual possession under it in an- 

venant of quiet other, is of itself a breach of the covenant. It is mani- 

22 in a festly just, that it should be so considered ; for otherwise 

—— the covenantee would have no redress, but by making 

sioncommenced himself a trespasser by an actual entry, which the law 

—9— requires of nobody ; or by bringing an unnecessary suit ; 

ee need not for the event of that suit proves nothing in the action on 

arg 4 the covenant. But upon purely legal grounds, it is so. 

i to reco- For as between'the bargainor and bargainee, the latter 

is in by force of the statute of uses. It is upon that idea. 

that the legal title is acquired by a deed of bargain and 

sale. It passes the use, and the statute carries the pos- 

session.  It.is so in the conveyance by lease and release. 

There must be a possession for the latter to operate on. 

But it is not an actual. t least, the actual 

entry need not be proved. ‘Phe Statute transfers the pos- 

session, and the lessor cannot say it was not actual, for 


ver. 
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the purpose of defeating his subsequent release. As be- Dx. 1831. 
tween the parties then, the bargainee is, on strict prin- 
ciples, in; but if there be in reality. an adverse posses; a. 
sion, he cap gnly be held to be in for an inetant ; far - Hover. 
there will be no implication against the tra 
than is necessagy, to make the deed effectual 
poses. If such adverse possession be, upon 
mout, then there is an eviction of the hargainee ed’ 
tt that the possession conferr'ed by the statute takes place: 
for the,eviction need not be by process. Upon general 
reasoning therefore, I conclude the case is for the plajn- 
tiff on this point. But there | is a.case in the Supreme 
Court of the United States directly i in peint. (Duvall 
v. Craig, 2.. Wheat, 45.) This whs also one of the ques- 
tions decided im the famous case of Ricketts v. Dickens in 
this state. (1 Murph. $43.) 

There gan be no doubt but Wing field’s possession is 
co-extensive. with his title, he being ia the actual 
possession of part. .He could have maintaiged: trespass 
for an entry on. the wood land. . Whatever may be 
the rule for damages upon .an eviction from a particu- 
lar estate, after the expiration of a part, this case can- 
not form an exception to the general rule, because the 
whole interest was lost, and there was no enjoyment. - 

The last exception stated in the record is, that the ac- 
tion ought not to have been, brought by the executor, but 
belongs to the heir. This is contrary to well settled law. 
The case of Lucy, v. Livingston, (2 Lev. 26, and 1 Vea- * 
tris, 175) established, that for a breach in the testator’s dec is « — 2* 
time the executor and not the heir is to sue 3 because as his life tne, — 
no estate in the land descends to the heir,, there is no- vers le Re 
thing in him, to which the covenant can attach itself ; venant of quiet 
and the demand had become a.personal thing in the tes- ta is 
tator,.and so goes to the executor, who represents the after his death, 
the person. The. case of Kingdon v. Nottle, ubi supra, DVM excertors 
has been cited tothe contrary. . tis to be observed, that scendtothe heir. 
it is directly opposed: to the cases of Hamilton v. Wil- 
son. (4 Johns. Rep. 72) aud Bennet v. Irwin, (3 Id. 363.) 
But if it were not, it is distinguishable from .the 
ease at bar. This isan action on a covenant for quiet 
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Dre. 1831. possession, where there has been an eviction and the pos- 
—A session lost in the life-time of the bargainee. Every 


Grist 
. 


thing then was gone before either the heir or the execu- 
tor could claim, except the right in one of them to reco- 
7 which right for the reasons given in Lucy 
comes to the personal representative. King. 
file was on ‘covenants of seisin and of a right to 
@nvey. It is true, this is broken as soon as made, if the 
covenantor had no titles’ and for that reason it would 
seem that the executor ought to sue. And so I should 
think he certainly ought, if that‘be the only covenant’in 
the deed, and there’ be a total’ defect of title, so that no- 
thing’ passed under the deed. But if there be other cov- 
enants, as fot’ example, for quiet possession, and some es- 
tate or interest did pass, it may make a difference. For 
the bargainee may choose to keep the estate, such as it 
is, and rely upon his title becoming good by matter sub- 
sequent, rather than treat his own title as defective, while 







he is enjoying ander it. And where tlie ancestor has’ 
not himself elected to treat his title as bad, but on the 


contrary to depend on the other covenants, and to let it 
descend, or devise it as good, it would seem reasonable, 
that the executor should not be permitted to interfere with 
the claims of the heir or devisee, without showing a spe- 
cial damage to the personal estate. This is what I sup- 
pose Lord Ellenborough might have meant by saying, the 
declaration by the executo? ought to show some special 
damage to the testator in his life-time. It then becomes 
a personal demand to the extent of that damage. But if 
the testator freats it as an estate in possession, and will 
not consider the breach of covenant as destructive of his 
estate, nor give the latter up for the damages which he 
might claim on the former, I do not see that the execu- 
tor can exercise that power against the heir or devisee, 
or ( for it would go thus far ) even against an alience. 
The executor ought not to make that. personalty for his 
own benefit, which the testator disposed of as realty, un- 
Jess theré be no method, by which those whe claim it in 
the latter character could obtain redress for the final loss 
of the estate. But here, in a case of covenant for quiet 
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possession. breken in the testator’s time, the whole loss 
is. then imcurred, and there can be-nothing but damages 
had: and they of course attach.to the person. 

Another. objection is taken here, upon the matter ap- 
pearing in the record. ‘Fhe damages are Jaid at 51500; 
and found in the verdict to be $2334. This is 
arrest of judgment, unless the plaintiff be allowed ito re- 
mit the ‘excess, or unless an amendment can be madeiwby 
enlarging the sum in the declaration. The plaintiff does 
not offer to- remit, but moves for leave to makethe amend_ 
ment. This motion is founded on the acts of 1824 (Rev. 
6. 1238,) and of 1790. (Rev. c. 318.) Certainly there is 
no other foundation for it ; for under the English sta- 
tutes of amendment it has always been held, that there 
must be something to amend by. But it is plain from 
the words of the ‘act of 1790, that: any thing may be 
amended at ani time, introduced in the latter part of the 
section, after the enumeration of many particular instances 


= 


in which amendments should -be allowed, that the legis- 1: 


lature intended amendments to ‘be niade in the most li- 
beral manner possible. The expressions seem to have 
been used, in a spirit ef im ’e at the reluctance of 
the courts to allow amendm thd as was expressed 
by Chief-Justice Tayior, in Grandy v. Sawyer were 
designed, to overcome the remaining scruples of the 
courts. In the interpretation of the act there has: been 
a latitude-correspondent to its terms. Writs have been 
amended by striking out defendants ; (JécClure vy. Bur- 
ton, 1) Law Repos. 472;) and by striking out some plain- 
tiffs, and inserting anether. (Grandy v. Sawyer, 2 
Hawks 61.) ‘Declarations have.been amended after a 
special demurrer ; (Davis v. Evans, 1 L- Repos. 499,) 
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Dec. 1831. 
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Grist 
v 
Honess. 


Where the ver- 
dict exceeds the 
‘ amount of dama- 
ges laid in the 
writ, it is fatalin 
arrest of judg- 
ment, unless the 
plaintiff remit 
the excess. 


But byt the 
of 1790 ioe 
(Tete — 18, & 


1233, ) the plain- 
tiff may in thi 
court amend his 
writ. 


besides other cases equally-striking. In fine, the plain- — 


tiff has been permitted, not to amend, but to change his 
process, and make a new action. But-this act is con- 
fined to amendments made in the ceurt, in which the ac- 
tion-is originally brought ; and does not therefore enable 
a revising court to either disregard the defect, or make 
the amenndment. To remedy this, the act of 1824 was 
passed. And the enactment of this last law, after the 


24 
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Dec. 1831. adjudications on the former, is.a legislative declaration 
a of the enlarged construction both ought to receive. :By 

®. it the Superior Court upon appeal, or writ of error, is 
Donets. authorized to make-any amendments the County Court 
could ; and the Supreme Court is likewise directed to 

makeithem in the same manner as they could have been 

made}in either of those courts ; and this “from. time: to 

timé,” and “‘ at any time, in any thing.” Thereis there- 

fere no restraint upon this court but its own discretion, 

and such as grows necessarily out of the nature of its 

jurisdiction. The words are as broad they can be; but 

they must be construed in reference to the subject matter. 

By the sct of The court is bound te make every amendment, which 
1824, this court Would be of course in the inferior court, and which does 
is bound to per not involve the merits. But plainly the act does not 

mit —— ts 

which would be contemplate any amendment to be ordered by this court 


— — — to be made elsewhere ; nor any to be made in this court, 


it is not #&thori- but such as may be necessary to sypport the judgment 
—— below, on a verdict on the merits. We cannot make an 
in the court be- amendment then after judgment, which would leave it at 


tw, Bomb Bake large, whether the verdict was upon the merits of the 


any but such as 


are necessary to @ase as amended ; n which necessarily, or by the 
ee tin a new plea or replication. 


ment of the Sw, equity of the court 
pw a For that would not b amendment in support of what 
permitted here, had been done ; but one on which the judgment rendered 
+ sap eagy * must be reversed, and the parties sent to a new trial. 
ment below, or Lhe object of the act, in reference. to tas court, is to 
y ages or- avoid that. Upon an appeal in the Superior Court it is 
plea is admitted. different ; because the cause is there to be tried de nove, 
and the verdict in the County Court is annulled by the 

appeal. The whole merits are there open, and the Su- 

4 perior Court, from the nature of its functions, may amend 

any thing upon terms. The amendment now moved for 

does not require repleading, noradmit of it. It is not 

of a kind, which changes the merits as tried, but iamade 

necessary by those merits as found. It hurts nobody but 

: the plaintiff, who discharges the bail; and loses his.costs 
thereby. There is no possibility of its doing an imjury 

to the defendant, by making him pay more money than 

he owes, or sooner than he ought, namely, before it is 
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due. Why-then’ send the parties to renew their litiga- Dec. 1831. 
tion ? The.acts, in permitting us to avoid that necessity, 
forbid us.from imposing it on the parties, And here I 7 
must. qualify the expression, which dropt from mé in Uovers. 
Dowell v. Vannvy. (ante 43,) on this subject, when I notwithstand- 
was not aware of the very strong terms used by the le- ing the dictum 
in Dowell y.Van- 
gislature. Probably in that case, I mean.a verdict des noy, (ante 43, ) 


fective only in form by the misprision of the clerk; and verdicts which 
are defective in 
where the substance is intelligible, an amendment would form, from the 


be allowed here, as it would be of course in the Superior tne te 
Court. I think for these reasons we are bound to amend corrected in this 
here, as prayed for. — —* ne 
The terms, I think, must be upon the payment of all gible. 
the costs. The general rule is, ‘that where the defect is 
not one that is cured by the statutes of jeofail, but which — ry a 
requires an actual amendment, the. party who asks it al amendment, 
must pay all the costs to that time ; unless it he the fault ee 
of the officer, and not of the party. ‘This is emphatical- sstutesof, and 
ly applicable to cases where the action is changed ; in only upon’ the 
which the plaintiff by his own admission could make no —s —— 
recovery, and would be compelled to pay all ‘the costs, where the am’nt 
if prosecuted to a final decision ts equally .applicad of damages * 
ble to a case, where there can judgment for debt incredfed, the 
or costs, ‘unless the amendment be made—as here. The os ae 
plaintiff gets more than he asked, and he must pay the these terms, 
expense, upon which the gain is founded. The gule is "32-600", 
based on two grounds. The one, of duty to the par- 
ticular party who is defendant, who has a right to ask > 
that the plaintiff shall not enlarge or change his demaftd, 
withoit “paying him his costs :ncurred in defending the 
former one: the other, of a duty to the profession and 
the country, which enjoins it on the court not toencour- · 
age ignorance or negligence, by giving them all the ad- 
vantages of knowledge and diligence. The ameniment 
is allowed therefore, upon the payment of all the costs, 
including those of this court ; and upon the record as a- 


mended, the judgment is affirmed, except as to the costs. 









Henpenson, Chief—Justice dissentiente.—I most fully 
concur with the court, that the amendment should be 
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made—for it presents no new statement of issugble facts. 
Nor have I the least doubt, that this, a subs/antial amend- 
ment, falls under the meaning of the act of 1790. But 
I think, that the amendment should be made without gi- 
ving the defendant costs. For I cannot consent to give 
that, which the defendant, cannot with a safe conscience, 


receive. ) 
' Per Cuortam.—JUDGMENT AFFIRMED. 


eG Oe > 


Mary Evre adm’r. of Joun TELLERY, v. 
Euisua H. Evre. 


When an executor sells the assets of his testator and takes a bond pay- 
able to himsélf, as executor, and dies leaving the bond uncollected, 
it was held, Rurrix, J. dissentiente, in the absence of any evidence 
that the executor had appropriated the bond to his own use, that 
both at common law and under the act of 1794, (Rev. ¢. 415,) “ to 
explain and supply the deficiencies of certain acts of Assembly re- 
specting sales by executors and admintrators,” the bond was of 
the assets of the testator, and an action on it might be brought by the 

@ administrator de bonis 

This was an acti EBT originally commenced by 
warrant upon a bond executed to Stephen Eure, as ad- 
i of John Tillery, upon the sale of the person- 
pus wi of the intestate. After the execution of the 
bond, Stephen Eure died intestate, and administration de 
non upon the estate of Tillery was then committed 
plaintif. Upon the trial before Manaum, Judge, 

at Halifax,.on the spring circuit of 1829, it was objected 
for the defendant, that the bond was not evidence ofa debt 
due by the defendant to the plaintiff, as administratrix of 

Tillery, but was only evidence of a debt due Stephen Eure 

in his life-time ; and that the action ought to have been 

brought by his administrator. 
Upon this objection his Honor being of opinion with 
the defendant, nonsuited the plaintiff, who appealed. 
Devereux, for the plaintiff, cited Catherwood v. Cha- 
baud. (8 Eng. C. L. Rep. 45) and the act of 1794, ( Rev. 


ch. 415). 
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No counsel appeared for the —— 


“Henpersoy, Chief-Justice. —If we rééortto.authority, 
we shal] find, that as soon as it was deterntined, that an 
executor or an administrator could receive a bill or ndte 
as executor or administrator, and ‘could sue thereon iti 
his representative character, that those decisions were 
immediately followed by others, declaring that if the bill 
or note was not collected by the executor or administra- 
tor, but was left uncollected at his death, the right to 
collect and sue on it devolved upon the representative of 
the first testator or‘intestate, as unadministered by the first 
representative. And were it not for a difference in the 
opinion of the court, I should think that there could not 
bea doubt upon the question. Because the reason why 
the executor or administrator could sue in his represen- 
tative character, was that the bill or note was of the es- 
tate of his testator or intestate, yet to be administeréd. 
On no other principle, could the action by him in that 
character be sustained. If unadministered by the first 
representative, the administration of it devolved on the 


administrator de bonis non ; or the executor of the exe- . 


cutor, as the case might be; who thereby became thé 
executor of the first testator. In the case of the admin- 

istrator de bonis nun, his commission or letters of ad- 
ministration diréct and authorize him to administer all 
the estate of the testator or intestate unadministered by A. 
B. the former executor or administrator. And the law 
makes the same injunction to the executor of the 

tor, as to the unadministered estate of the first ; 
When it was held for law, as it once was, that an execu- 
tor or administrator could not receive a bill or note. in 
his representative character, and of course could not sue 
on it in that character, it is not to be wondered at, that 
it was also held, that if he died, holding a note or bill, 
altho’ professed to be received in that capacity, and for 
a actif due to his testator or intestate, upon his death, 
his executor or administrator only could sue upon it ; and 
the r¥presentative of the first testator or iiitestate could 
not, Indeed it would have been wonderful if it had heey 


Vox. Ill. 97 
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Duc. 1831: held, that the representative of the’ first testator. coukl 
wy 


ia 


have sued. For:it would have ted a case, where 
the administrator de bonis non could sue as such, where 
the first administrator or executer could sue only in his 
private, and not in his representative character. It would 
be saying that the bill or note, in the hands of the first 
administrator or executor, was not of the estate of the 
testator or the intestate ; but on the death of the execu- 
tor or administrator, it became so. The doctrine can 
only be attacked in the bud, in the right of the executor 
or administrator to*receive a bill or note, as executor or 
administrator, For if that is admitted, I think the other 
follows of course. In deciding this case, I have no in- 
terest to support or deny the modern doctrine of the 
English courts, that he can. Indeed it seems now to be 
universally admitted there ever since the case of King v. 
Thom, (1 T. R. 487,) that executors or administrators 
may receive bills or notes in ther official character. - 
The doctrine has been gradually extending itself to other 
official acts. And in the case of Catherwood v. Chabaud, 
(8 Eng. C..L. 45,) where the assignment was to the ad- 
ministrator generally, not as administrator, yet being for 
a debt due to the intestate, the bill being uncollected by 
the administratrix in her life time, it was held, that it 
devolved on the administrator de bonis non, as assets of 
the of the first intestate, to be administered by him 
as. i by the first administratrix. 
I said, I felt no interest in supporting the English de- 
i that an executor or administrator, as such, might 
ive a bill or note, in order to support the opinion I 
have formed. For be that as it may in England, they 
can certainly in this state, take bills, bonds and notes in 
their representative character. The acts of our legis- 
lature direct execufprs and administrators to sell the es- 
tate of their testator or intestate on a credit, to take bonds 
with surety ; that the money when collected shall be as- 
sets, and prescribe how judgments shall be entered against 
them before collection. Argument is useless, I think, 
to prove, that they hold the evidences of these debts in 
their official, and not in their individual character. The 
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money due on the ‘sales is not assets, -until collected. Dze. 1831, 
They may therefore sue on these bonds, as executors of —““™ 


administrators, for they are of the estate of their testa- 

tor or intestate unadministered. Ef they can, and should 
die before they do, the administrator de bonis non cer- 
tainly can and must. They devolve on him as unad- 
ministerered assets of the first-testator or intestate. It 
is said, that inconveniences will resu]t from. giving this: 
right to the administrator de bonis non tosue: as that the 
first executor er administrator will lose his right to re- 


tain for his ewn debt ; and his opportunity of reimburs- - 


ing himself for advances. Notso. He has nothing to 
do, but by some overt act, to make an appropriation, 
and the debt is his. It isadministered. This; however, 
is not a contest between the two representatives ; but the 
debtor séts up this defence against the: administrator de 
bonis non. Besides, we find this: ond in the hands of the 
administrator de bonis non; and we must presume, it 
came rightfully there. But if the law is settled, incon- 
veniences cannot alter it. They can only be thrown in, 
in doubtful.cases, to show how the law is, and I thint, 
from our acts of Assembly, were it not for the difference 
of opinion, that this is not one ef those doubtful cases, 
where inconveniences should have any weight. But I 
think the inconveniences are the other way. If this be 
as contended for, that is, the first administrator’s own- 
debt, (and they whe hold that the administrator de bonis 
son cannot sue, affirm it, )if the defendant, the purchaser 
at the sale, have a debt against the first administrator,. 
he may set it off; and thus make-the administrator, who: 
may be an insolvent, act unjustly against his:will. For- 
nothing can prevent such debt being a set off, if the note- 
be the first administrator's. They are due then in the 


same right, that ĩs, both individually, They are there- ~ 


fore mutual. Thus the whole property may be swept 
away, by the creditors of the administrator purchasing 
up the property at the executor’s or administrator’s sale, 
and setting off their debts against the executor or ad- 
ministrator. A further inconvenience will follow. The 
administrater de bonis non must stand by, and wait the 
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Dec. 1831. pleasung of the representative of the first administrator 
“~~ @ executor in the collection of the debts, and his further 


Evur 


o. 
Pong. 


pleasare in paying them over to him, after he has col- 
lected them ; when it might be done at-once, by author- 
izing the admistrator de bonis non to collect them. 

As · to the ebjection, that it does not appear, that . Til- 
lery was the first administrator, the bond shows it, as to 
this defendant. But if it did not, the letters de bonis non, 
of which the court had a profert, do. They are to ad- 
minister all. the goods, not administered by Tillery, 
the former administrator. I have taken it for granted, 
that this is a bond taken at a sale of the assets. 


Hatt, Judge.—It was held in Jenkins v. Plombe, (6 
Mod. 181_) that where an executor sued as such, but might 
have.sued in his own name, he was liable for costs.. (Say- 
er’s Law of Costs. Atkey v. Heard, Cro. Car, 219). And 
that was the reason given, why counts in such an action, 
could not be joined with counts in ah action, where an 
executor could sue only as executor ; because it was said 
heywas liable for costs in the first case, but not in the lat- 
ter, (Rogers v. Cooke, 1 Salk. 10. 8. C. 1 Show. 366:). 
and because the costs were entire and could not be sev- 
ered, ( Betts v, Michell 10 Mod. 316). The objection there- 
fore would not lie against.either suit, when brought sing- 
ly, although in the name of the executor. _ 

In other cases however, the validity of this objection 
seems to be 3 for in Bull v. Palmer,.(2 Lev. 165,) 
the plaintiff i, that the defendant covenanted with 
him as executor, and was nonsuited. It was held, that 
as the action was brought in right of his executorship, 
and the money if recovered would be assets, he should 
not pay costs. (Portman v. Came, Sir. 682. Peacock 
v. Steere, Oro, Carg29. Mason v. Jackson, 3 Lev. 60). 

In another and a later case, the question was, not con- 
cerning costs, but whether executors, to whom a bill of 
exchange had been endorsed, could sue upon it as execu- 
tors. It-was held that they could, because, amongst the 
reasons, it was said that the money, when recovered, 
would be,considered as assets. (King v. Thom, 1 Term 
487). 
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cutrix for a conversion iméhe testator’s life-time, and al- 
so for a trover and. conversion after his death, on a non- 
suit it was held, that the plaintiff was not liable for costs. 
And Buller stated, that whether the conversion was be- 
fore or after, if the goods when recovered, would be as- 
sets in the hands of the executrix, she must sue for them 
in her representative character. (Ring v. St. Mary, 4 
Term 477). 

It was said in Cowell v. Watis, (6 Bast 405) that the 
correct and rational rule is, that counts maybe joined, 
in which -the money, if recovered, will be assets. — 
(Petrie v. Hannay, 3 Term 659): 

In the late case of: Catherwood v. Chabaud, (8 Bng. C. 1 
45) it was held, that where a bill of exchange was.endors- 
ed generally, but delivered to S. C. as administratrix for a 
debt due to the intestate, and S.C. died intestate after the 
bill became due, and before it was paid, the administra- 
tor de bonis-non could sue upon the bill. The money, in 
case it had been received by S, C. upon the bill of ex- 
change, would have been assets of the estate of the intes- 
tate. As.it was not received, the plaintiffs, the admin- 
istrators de bonis non, had a right to sue for it. 

This last case seems to be decisive of the one before 
the court. The note in question was given to Stephen 
Eure, as administrator of John .Tillery. When Stephen 
Eure died, and letters of administration were granted to 
the plaintiff, she had a right to institute the present ac- 
tion, according to the principles laid down in the forego- 
ing authorities. Whether the debt was recovered by. 
Stephen Eure, the former administrator, or by the pre- 
sent plaintiff, the administratrix de bonis non, it is assets 
of the estate of John Tillery. 1 therefore think, the non- 
suit should be set aside and a new trial granted. 


Rurrin, Judge, disgentienie.—It seems to me, that a 
reversal of this judgment is.qyieta movere. Nothing,. 1 
thought, was better settled in the law of this state, than 
that a bond, taken by an administrator, for property of 
his - intestate sold by the administrator, belonged to the 


" 2th 


In a still later,case, in an-action of trover by am exe- Dre. 1881. 
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administrator. The opinion now entertained by the 
other members of the court has led me seriously to re 
consider my own. It has not resulted in any changé. 

The old law was certainly in conformity to the opin-- 
ion of the court below. Anexecutor could declare in his 
representative capacity, only for matters arising in the 
testator’s time. . The executer’s own acts were all per- 
sonal to himself, and were declared on in his own right. 
Upon his death, there was no privity between him: and 
the. administrator.de bonis-non. I admit, that changes 
to a certain extent have gradually taken place in Eng- 
land; which, after producing no little confusion in the 
law of administration, have resulted in the modern case 
of Catherwood v. Chabaud, th@reasoning in which is near- 
ly in point with the case before us. Inet only entertain 
profound respect for those adjudicatians, as the opinions 
of eminent-and learned men, but I acknowledge them to 
be authoritative, as determining what the common law 
is. Nevertheless I cannot allow so much authority to a 
single judgment of a single court, as to suffer it to over- 
rule a multitude of the decisions of their- predecessors, and 
the uniform course of our own. Innumerable cases 
have occurred, in which this question has arisen. Yet 
I have not heard of a solitary instance, in which the law 
has not been expounded as by the judge below. I have 
myself had it ruled on me, and ruled it so repeatedly, on 
the circuit. J am well satisfied, that those decisions 
were right. 

It is of the utmost importance, that the course of ad- 
ministration should be certain ; that no rule ‘should be 
countenanced, which will disturb the order of paying 
debts, or embarrass the right of set-off; or impair the 
right of retainer in‘ the first administrator, or his claim 
to indemnity for advances for the estate. I think alt 
these consequences will follow the change now made. 

It is said, that the principle of the modern cases is, 
that an executor may declare on a promise to him, as such, 
if the debt, when’ recovered, will be assets. I will not 
deny that. But if a new bond be taken by the executor 
for an old debt, due to the testator himself, it is a change 
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} 
of thedlebt, which makes it assets immediately. Why? Dze. 1831. 
Becausé upon his death, the new-bond will not surviveto “~~~ 


the administrator cum testamento annexo. ‘his is the 
very reason given in the old books. Such a bond is de- 
clared an in the debet and detinet, and goes to the execu- 
tor’s own administrator. But here the bond was taken 
for property sold. That was assets as soon as it came 
te hand; and if the executer sell it, it does not cease to 
be assets. Whether the price be recovered or not, the 
value of the property is assets. Suppose a conversion 
or detention of it. Certainly the executor sues upon his 
own possession, and declares in his own right. He does 
not make a profert of his. letters ; but gives them in. evi- 
dence, as a link in his title. The reason is, that before 
recovery the property is.assets; and since the executor 
is chargeable the property is his. 1 am not speaking of 
a mere Constructive possession by the executor ; as where 
the trover was in the testator’s time, and the conversion 
in the executor’s. In such a case, he may declare as ex- 
ecutor, because the whole matter did not arise in his own 
time. But where he has had actual possession, it is clear 
that he declares in proprio jure. Then the property is 
changed, and becomes his. Is it not strange, that the 
property is assets and the price should not be? And up- 
on a bond taken for it, debt in the detinet will- not lie. 
( Hosier v. Id. 4rendel, $ Bos. & Pul, 7). For it cannot 
be alleged, that the obligor owed to the — and de- 
tains from the executor. 

The English cases, allowing counts upon promises to 
the testator and to the executor, as such, to be joined, had 
their origin in a necessity under which the courts felt 
themselves to permit that mode of declaring, for the 
sake of avoiding the statate of limitations. They first 
held, that if the promise was laid to be made to the 
testajor and the statute was pleaded, evidence of a pro- 
mise. to the executor was not admissible.to take it out.; 
because that was a different contract. . Why a different 
contract, if it relate to the same subject, and the debt due 
upon each promise is to be assets, only when recovered ? 
Yet the courts of Westminster did not say until algte day, 
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Dee. 1831. if it be yet definitively said, whether the — 


“Eons. 





be on the old promise as being revived by the-new 6ne, 
or upon the latter. Lord Mansfeld indced tells us, that 
the statute gees to the action only, and not the cause of 
action. The reports of Burrow, Cowper and Doug- 
las aretfull of such expressions, as that the remedy and 
‘not the right is Barred. In our own day, the-question 
has been more minutely discussed, and an attempt made 
to follow the rule, that an executor might so declare, by 
another, that this new promise is the ground of the action 

and the old debt but the consideration. Qn this I must 

rentark, that this court has said nothing yet. Though 

pressed to it in the Bank of Newbern v. Sneed, (3 Hawks 

500) it was declined ; and what was dropped, leaned. the 

other way. But let the rule prevail, to the extent of the 

necessity which caused it. I cannot carry it further so 

as to overturn other well settled — and the rights 

of-third persons. 

The statutes ‘of set-off are amongst the most valuable 
we have. They save expense, and in the true spirit of 
equity, hold the balance due'on dealings between parties to 
be the-real debt. ‘The debts to be set off must be mutual, 
and due in the same right. If an action be brought on 
a debt due the testator, a ‘debt due from the testa- 
tor may be setoff. ‘But if the debt arise in the 
executor’s time, the debt of the testator cannot be 
set off “Why? Because it would disturb the order 
of administration. Specialty creditors, for example, are 
to be paid before those by simple contract. . Yet if asale 
of property by the executor create a debt from the pur- 
chaser te him as executor, a simple contract creditor by 
buying at the sale will defeat specialties by setting off 
the debt from the testator. If it be said, that the executor 
can avoid this, by suing in the debet and detinet ; I answer, 
that fails, when the bond comes, upon the death of the 
executor, to the administrator of the testator: for he is 
obliged to declare in the detinet only, and as administra- 

tor. It cannot be said that the set-off'is to be allowed 
or not, as it shall appear that there are creditors of 
higher dignity ; for that would involve an account of 
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extate upon every issue of set-off. I do not suppose, that Dec. 1831, 


it.is meant that the right of set-off shall he at the mercy 
ofthe executor. Yet Lcannot tell how it is to be exer- 
cised hereafter. If the executor discovers, that the debt- 
or has a demand upon the testator, then he will sue in 
his own right, and by the form of declaring, preclude the 
set-off. . Lf the debt be one of the executor’s own, then 
he declares as.executor, and the issue is, alike unfavora- 
ble to the defendant. If the executor is. himself to be 
compelled, without reference to his mode of declaring, to 
admit as a set-off, against a debt contracted with him- 
self, his own debt, why is that right of his creditor to be 
defeated by his death ; as it will be, when the bond pas- 
ses to the administrator cum testamenlo annexo? The 
rights of the debtor ought not to be altered on one and 
the samc contract, when sued by one or another person. 
it ought tobe certain, what debt is the legal set-off, and 
not varied by the will of the plaintiff. I have not cited 
authorities to these points ; because, I have chosen, as il- 
lustvations, positions the mast elementary and familiar. 
But the general doctrine of set-off is explicitly laid down 
in ihe cases of Shipman v. Thompson, ( Willes 103) and 
Fegetmeyer v. Lumley. ( Hl. 261). These considera- 
tions do not secm to have been adverted to by the jud- 
ses who decided Catherwood v.. Chabaud. . They seem to 
me to be important ; and I suspect a case of set-off will 
be found yery perplexing to that court, when it shall a- 
rise. One difficulty, seems to have pressed itself on the 
notice of Ar. Justice Best, who gave his opinion last. 
‘The thought occurred to him, how he would have treated 
the action, had it been brought by the administrator of 
the alministratrix. He dees not dispose of it, otherwise 
than by remarking, that “it was unnecessary to decide 
whether he could sue ; for that it was sufficient to say, 
that the administrator de bonis non might.” He is plea- 
sed to add, that ‘‘ this observation will reconcile the ca- 
ses.” With great deference, I do not see any harmony 
in that argument. It seems rather to increase the dis- 
cord. For lam at a loss for a principle, upon which two 
different persons, in distinct rights, can have the power 
Von. IM. 28 
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to sue on the same contract, for the same sum, at one and 
the same time. The right existing in one must, ex ne- 
cessitate, exclude the other. I can hardly suppose, that 
if the administrator of the administratrix had been plain- 
tiff then, he would have been turned out of court. If not, 
theother ought... Chief. Justice Abbot, struck with the new 
view of Justice Best, takes up the case again, and remarks 
that there is much weight in the distinction. But he im- 
mediately admits, that ‘*there may be cases, where the 
administrator of the administrator might and ought to sue, 
viz. if the first administrator had made himself debtor to the 
intestate’s estate, for the amount of a bill received in pay- 
ment of a debt due to that estate.” Does not this give 
up the argument ? ‘There is no principle, on which the 
administrator can make himself debtor to the estate by 
taking a bill, but that by changing the original debt, he 
makes it present assets—a debt not being assets, until 
collected or altered, or the lapse of a reasonable time for 
collection. When thus extinguished, it is assets char- 
geable to the executor, and therefore whatever he receives 
in satisfaction of it, whether a bill, the purchaser’s bond 
or a specific thing, is the administrator’s own. But spe- 
cific chattels, once in the executor’s hands, are assets eo 
instanti, whether sold or retained by him—that is to say, 
at the common law. 

This brings me to another branch of the subject not 
Yess important. The Chief-Justice puts an instance of 
an administrator becoming debtor to the estate ; in which 
he admits the security ought to belong to the administra- 
tor. The reason is much stronger, when we consider 
him a creditor of his intestate or of the estate, by advan- 
ces for it. Is he to lose his-right of retainer? This 
must be, if the right to the bond survive to the adminis- 
trator de bonis non. I had thought before, that the right 
to retain changed the property of the assets as soen as 
they came to hand. (Muse v. Sawyer, N.C. T. R. 204, 
Merchant v. Driver. 1 Saund. $07). It is said however, 
that suffering the administrator de bonis non to sue is 
mest convenient and accords more with justice, because 
it brings the intestate’s estate, more directly and speed- 
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ily, to be answerable to demands of creditors and next Dec. 1831. 
ofkin. It is plain, that the circuity will be greatern 


the one side or the other, as the first administrator hap- 
pens to be a debtor or a creditor of the estate. I admit, 
that the executor of the first administrator holds the pro- 
ceeds of the bond, in trust for the estate of the first intes- 
tate. But when he accounts as trustee, the estate of the 
first administrator is fully protected not only by a retain- 
er, but by all fair allowances for advances. This is ma- 
nifestly just. And I cannot assent to any rule, which 
inverts the natural order of things, and that to the de- 
triment of plain right. This view is also taken in a mo- 
dern English case—that of Mosier v. Arendel, before men- 
tioned. And that is grounded on Bells v. Mitchell. ( 10 
Mod. $15). In the former it was expressly held (in.1802, 
and though reference was made to the new fashion of de- 
claring,) that an executor could not join a count on a bond 
to his testator, with one on a bond to himself as execu- 
tor. In Catherwood v. Chabaud, this case is not noticed, 
although Lord Alvanley expressly declares, that ifa bond 
be given to an administrator, and he happen to die before 
the debt be recovered, ‘‘ it canuno! be contended, that the 
administrator de bonis non can put it in suit.” He says 
it could not be allowed, as it might affect the right to re- 
tain. And Chambre, Justice, says, the debt created by a 
bond to an administrator is a debt to him, and will de- 
volve un his representative. This case is precisely in 
point. Catherwood v. Chabuud may indeed be distin- 
guished from it, in what likewise will distinguish it from 
the case before us. It was an action of assumpsit ona 
bill of exchange, passed to the administrator as such, for 
a previous debt to the intestate. Now there is a latitude 
of declaring in that action, not allowable in debt. And 
since the case of Bickerdike v. Bollman, (1 T. R. 405) it 
has been the common understanding, that a bill received 
for a previous debt does not extinguish it, Ifthe bill be 
not good, an action will lie on the original debt, and the 
bill is only collateral security. The debt therefore might 
survive to the administrator de bonis non, and draw after 
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it the bill. But here there was no debt to the intestate? 


—Y~ It was contracted with the administrator himself, and he 


could not declare in the detinet, but only in the debet and 
detinet. For no action but debt'will lie on a bond, and 
~there is a prescribed form for thet, which ties the court 
down. * The truth is, there is no privity. between a first 
and second administrator ; and the law does not trans- 
fer contracts made with the one to the other. Let us con- 
sider the case of a judgment obtained by the administra- 
tor, éven for a debt due to the intestate. Upon his death, 
it is well known, that at common law, the administrator 
de bonis non could not enforce it, but was remitted to the 
original cause of action. Much less could he interfere with a 
judgment, rendered on a bond given to the administrator 
himself. As to the first, we have now a remedy in the 
act of 1824. But why was a statute necessary, if the 
mere volition of judges was adequate to change the law. 
The act is confined to judgments in favor of the adminis- 
trator, in his representative character. | How can we ex- 
tend it to contracts in pais, entered into by the adminis- 
trator himself? If the bond had ripened into judgment 
before the act of 1824, it is plain that the administrator 
of the administrator alone could have sued onit. I can- 
not perceive any power in us to say, that any body else 
can sue on the bond itself. 

I apprehend the act of 1794, (Rev. c. 415,) has no 
bearing on the question. That does not mean to change 
the executor’s rights, or those of creditors, or the law of 
set-off. It only means to say, when execution shall is- 
sue against the executor. If however it embraced the 
whole case, it would not affect the present question ; be- 
cause the bond fell due in January 1827, and Stephen 
Eure himself received part payment in Febriary 1828. 
He lived long enough to make the bond his own ; for if 
he does not use all lawful means to recover the money, 
he is chargeable with it by the letter of the act. 

I know not how far the reasons, upon which the judg- 

-ment is reversed, will carry us in other cases. But if 
this plaintiff can recover, upon the ground that the bond, 
payable to S. Eure, the administrator of J. T. is, in ef- 
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fect, a bond fo the estate, I cannot see why a bond given 
to a guardian may not be sued on by the succeeding 
guardian, or by the ward in his own name ; or why upon 
the removal of a guardian, or death of an administrator, 
these bonds may not be recovered in frover, by the ward 
or by an administrator de bonis non. I do not deny, that 
the guardian or administrator is chargeable for the a- 
mount of thé bonds payable to him, as part of the es- 
tate. But that is in another court, and upon the ground 
of a trust. That very proceeding admits the legal ti- 
tle to be in him, to whom the bond is payable. But here 
the question is, whether a bond, payable to one man, can 
be sued’ on by another, who is not the assignee nor ad- 
ministrator of the obligee. If it can, I do not see, why 
every bond, payable to one, with’a trust expressed on its 
face for another, is not a bond in law to the cestni que 


trust. I have examined this subjéct thus minutely, be- 


cause I consider it one of much practical consequence : 
I hope I am mistaken in my views ef the law, and in 
my apprehension of evil results ; but under my present 
impressions, I must say, that I think the judgment ought 


to be affirmed. 
Per Curtam.—JUpGMENT REVERSED. 
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Susan A. McCuxen et al. v. Brrrrain Hoop. 


A receipt, acknowleging the payment ef a particular sum, without sta- 
ting it to be in full, is not in itself sufficient evidence to support the 
plea of accord and satisfaction. 


TRESPASS QUARE CLAUSUM FREGIT, tried on the 
last circuit, at Wayne, before his Honor Judge DowneExx. 

Plea—accord and satisfaction, upon which the case was, 
that the plaintiffs were the heirs, and the defendant the 
administrator ‘of Asher McCullen ; that the defendant en- 
tered upon ‘the lands which descended to the plaintiffs, 
and rented them out for two years ; that afterwards the 
defendant handed to the guardian of the plaintiffs several 
notes, and took from him the following acknowledgement: 
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** Received of Brittain Hood, as next friend to the heirs 
‘of Asher McCullen, deceased, the following notes of 
** hand, for rent of lands, &c. viz>*&c.” No other evi- 
dence was offered. 

It-was contended for the plaintiffs, that a guardian 
could not make an accord and receive satisfaction for a 
claim of his ward ; and if he could, that the receipt was 
not evidence of an accord and satisfaction of the whole 
demand, so as to defeat the action, if in truth they were 
entitled to a greater amount of damages than that stated 
in the receipt. 


. His Honor instructed the jury, that a guardian might, © 


acting bona fide, make an accord and receive satisfaction 
for an injury to the estate of his ward, so as to defeat his 
action ; and left it with the jury to determine, whether 
the notes were received as an accord and satisfaction, or 
as a discharge pro tanto of the damages. 

The jury returned a verdict for the plaintiff, allowing 
the amount of the notes as a part satisfaction, and assessed 
damages for the residue, and the defendant appealed. 


W. C. Stanly, for the defendant. 
Gaston, J. H. Bryan and Mordecai, conira. 


Henperson, Chief-Justice.—The plaintiff does not, 
and the defendant cannot bring into review the law, as 
laid down by the presiding judge, as to the power of the 
guardian to make an accord, and receive satisfaction for 
the entry, and occupation by renting out the lands of his 
wards. Nor does the case require, that we should exa- 
mine the question. For we are of opinion, that the evi- 
dence offered by the defendant ig not even prima 
facie evidence of that fact. The only evidence offered in 
support of that plea was the receipt. And that shews 
only, that certain bonds were received, by the guardian, 
of the defendant as next friend to the infants for rent. If 
it had been expressed in full of the rents received by him, 
or that. they were all the bonds received by him for rent, er 
all that he had rented the lands for, an inference might 
be drawn, that the guardian received them in full satis- 
faction, But no such expression is found in the receipt. 
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Nor was any evidence offered of all or any of these facts. Dsc. 1831. 
There might be more bonds or money, and yet the receipt ania 
speak the truth. -We therefore think, the defendant has ® 
no reason to complain of the charge of the judge. He Brvrex. 
neither showed, that they were all the bonds he received, 
or that they were for the full valuc, on which to found a 
presumption, that the guardian received them in full sa- 
tisfaction. Nor does the guardian say so in the receipt. 

Per CuriAM.—JUDGMENT REVERSED. 


— 8 @ Oe — 


Krincnen Norrieer v. Josera Rippick, Ex’r. of 
Tomas Rippick. 


An administrator who holds property of the intestate, under a convey- 
ance fraudulent and void against creditors, is liable to them as an ex- 
ecutor de son fort. . 


This was anaction of assumps!r, tried before Martin, 
Judge, at Gates, on the last circuit. The question arose 
upon the plea of ne ungues executor. The facts were, 
that Thomas Riddick died intestate, and letters of admin- 
istration an his estate issued to the defendant, before the 
commencementof this action. That the defendant claim- 
ed title to two slaves under a pretended sale, fraudulent 
against the plaintiff, and that he had been in possession 
of them before and since the death of Thomas, claiming 
them as his own. 

His Honor, thinking the action could not be sustained 
upon these facts, nonsuited the plaintiff who appealed. 

Tredell, for the plaintiff, cited Stubbs v. Rightwise. (Cro. 
E. 102.) 

Kiuney, contra, 


Henperson, Chief-Justice.—Were this a case, where BN inter- 
the defendant had made himself Iiable to actions as exe- the wads “A 
cutor of his own wrong, by intermeddling with the goods sub) ere pep: 
of the dead man, for which he would have been subject ecutor «- son 
to the rightful administrator when appointed, he does not £”% altho’ let- 


by afterwards obtaining administration, purge the wrong a ee 
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x 
Dee. 1831. he committed before its grant, so as to prevent his being 
aued as executor. ‘Che administration purges the wrong 
Norriert . “ = 
. so as to confer on him the rights of lawful administra- 
Rippick- tor, and to enable him to retain. But he is still liable 
tration tay to credituvs, if they elect to consider him an executor, and 
If the ad- a * 
Ivvdether he or another administers the assets, the princi- 
committed to ple isthe same. If this was not the rule in cases where 
him, it entitles the wrongdoer is liable to the rightful administrator, yet 
hbn to retain. 8 8 : 
in the present case, it must be so, from necessity. ‘The 
wrongful act complained of, is the taking by the defend- 
ant and holding in his possession, under a fraudulent 
conveyance from a dead man, two negro slaves. For 
this act he is not responsible, either to an executor or an 
administrator.. The conveyance bound the dead man, 
and it binds them also. But it does not bind the dead 
man’s creditors. It is void as to them. The law has 
therefore wisely provided, that he who takes, or has in 
But an inter- #8 possession, under a fraudulent conveyance from the 
meddlin sag dead man, any of his goods, becomes thereby an executor 
em the docs Of his own wrong. This is the case, whether there be 
not make an ex- an executor or not ; and whether the taking be before or 
ecutor de son ame . : 
tort, because he After administration granted, contrary to the rule in cases 
is answerable to of mere intermeddling. For the general rule is, that 
the administra- * — 
tor. where there is an executor, or after administration grant- 
ed, an intermmeddling with the goods of the deceased 
will not make one an executor of his own wrong, be- 
cause the trespasser shall answer.to the executor or ad- 
ministrator, and not to creditors. And it is because he 
If the intermed- . i mf 
dler claims un- §S answerable to the executor or administrator for those 
dera —— oe acts, that he is not answerable to creditors. The reason 
‘atrator, but void 24d policy of the rule are obvious. But even where there 
as — is an executor or administrator, and the acts are of that 
= — nature, that they cannot obtain satisfaction ſor them, as 
—Q x 
* northern > in the present case, the fraudulent grantee, being a pri 
— * vileged intermeddler, shall be liable to creditors, as exe- 
cutor de son tort. ‘The law would be inconsistent with 
itself, if after giving the right to creditors, it afforded no 
* pemedy to them. Upon either principle therefore, this 
action can be sustained. 


Per Cur1aM.—JUDGMENT REVERSED. 
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Wittoveusy D. Barnanp v. Arraur GREGORY — 
: Ea'’r. ees Roperts. 


One who sets up a claim te: goods. of an intestate, under a fraudulent 
conveyance, and thereby injures the sale of them, docs not ‘render 
himself an executor de son fort. 


Desr upon a single bond ; and on the trial before his 
Honor Judge Martin, at Camden, on the last circuit, 
the only question was upon the plea of ne unques execttor. 
To make the defendant an executor of his own wrong, 
the plaintiff proved that the sheriff having an execution, 
the teste of which overreached the death of Roberts, levied 
it upon a negro in his possession at his Weath ; that the 
defendant at the sale préduced an unregistered bill of 
sale for the same negro and claimed title ; that the slave, 
in consequence of this claim, went at a small price, and 
that the defendant paid the purchaser an advance upon 
his bid, and took a bill of sale from the sheriff to himself. 
The plaintiff then offered evidence, tending to prove that 
the defendant’s bill of sale from Roberts was fraudulent 
and contended in that case, that the defendant by for- 
bidding the sale, and causing the negro to sell for less 
than its value, had made himself an executor of his own 
wrong. But kis Honor being of a different opinion, di- 
rected the jury to find for the defendant, and the plaintiff 
appealed. , 

Kinney, for the plaintiff. 

Tredeil, for the defendant. 


Hatt, Judge.—An executor of his own wrong is de- 
fined to be a person, who without any authority inter- 
meddles with the estate of the deceased, and does such 
acts as properly belong to the office of an executor. or ad- 
ministrator. (Went Off. of ‘Ex. 171). And by stat. 
43 Eliz. ch. 8, he is declared to be an executor of his 
own wrong, who holds any goods of, or who owes 
any debt to the intestate, for which hé holds a fraudulent 
release or discharge, and without such valuable consid- 
eration as shall amount to the value of the same goods or 


debts or thereabouts. 
Vox. III. 29 


225, 
Dec. 1831. 
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But I am not aware that it has ever been adjudged, 
thata person was an executor of his own wrong, who has 
not intermeddled with the estate oflie deceased, or who 
does not hold any of his estate in hands, but who on- 
dy sets up a claim against the estate, Athough that claim 
‘may not be a valid, ‘but in truth a fraudulent one. This 
may have been the defendant’s case, but it, has not been 
proved. It is not stated, although probably the fact was 
so, that Roberts’ estate was insulvent. Nor has it been 
made to appear, that the defendant’s unregistered bill of 
sale was fraudulent. ‘To be sure it appears that he had 


_ not all cogifidence in it, when he purchased the title of the 


person who bid off the negro. Be that as it may, I think 
the judge did not err when he decided, that although the 
Dill ofsale was fraudulent, and although the defendant for- 
bid the sale, claiming under it, and thereby caused the 
property to sell for a less price, yet that did not consti- 
tute him an executor of his own wrong. 


Per CurtaM.—JUDGMENT AFFIRMED. 


Urias Corts v. Martin Nau. 


‘Where an opportunity of appealing has been lost by the neglect of an 
officer of the law, the contrivance of the opposite party, or improper 
conduct in the inferior court, a certiorari will be granted without re- 
ference to the merits. 

The cases of Chambers v. Smith, (1 Way. 366,) McMillan v. Smith, (2 
Lew. Rep.75,) Davis v. Marshall, (2 Hawks 59,) State'y. Williams, (2 
Hawks 100,) and Estes v. Hairston, (ante, 1-Vol. 354,) approved by 
Rurrix, Judge. 


Seawell, for the plaintiff, had obtained a certiorari up- 
‘on ah affidavit in which the plaintiff swore, that a pe- 
tition was filed by him in the county of Wake against the 
defendant, under the act of 1809, (Rev. ch.775) “direct- 
ing how persons injured by the erection of public mills 
shall in fature proceed to recover damages”—that upon 
the trial a verdict was taken, subject to the opinion of the 
court upon a question touching the title of the landin the 
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petition mentioned—that thinking the point abandoned Dre. 1831. 


by the defendant he went home ; but towards the 
end of the term, identally hearing that the point 
had been determined against him, he came to Raleigh, 
and found a judgment had been entered for the defend- 
ant from which he prayed ay appeal—but that he was not 
then able, after great exertions, to give surety ; and on 
account of the late period at, which this happened, there 
was not sufficient time to return home, and procure his 
neighbors to join him in a bond, before the expiration,ef 
the term. | — 

The plaintiff filed with. his petition a copy of the re— 
cord of the cause in the court below, which contained a 
statement of the facts upon which the verdict was set a- 
side, and judgment entered for the defendant. 

W. H. Haywood moved to dismiss the writ upon the 
affidavit of the defendant, stating that the cause was 
tried on Wednesday of the term; that final judgment 
was pronounced on Friday morning ; that on Satar- 
day morning, the plaintiff came into court and pray- 
ed an appeal, and time te get his sureties; that the judge 
informed him the court should be kept open until mid- 
night to enable him. to give his bond and surety ; that 
the judge then handed to the defendant’s counsel a state- 
ment of the facts, on which the verdict was set aside, and 
directed it to be filed in case the appeal was taken,. 


Rurriy, Judge.—I think the motion to dismiss. the cer- 
tiorari must be overruled. It is true, that writ is an ex- 
traordinary remedy, and is. grantable, in my opinion, in 
the discretion. of the court. It is not a matter of right». 
as an appeal or a writ oferror is. But in allowing 
it as a substitute for ah appeal, the courts have always 
exercised their discretion very liberally. And in cases, 
where the party has lost his appeal, by the neglect of an- 
officer of the law, the-contrivance of the opposite party, 
or the improper conduct of the inferior court, the cause 
will be examined upon certiorari without reference to the 
merits. Thisis upon the ground, that the party has been 
deprived ofa right —to appeal—without his fault. (Cham- 


Cotmys 
v. 
Nat. 
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Des 1831. hers v. Smith, 1 Hay. 366). Where indeed he loses his 
“~~ appeal by his own neglect or that of his agent, as if he 
Cofiis 
v. does. not pray an appeal when he cotild. and had reason- 
Natt. able time, nor bring up his appeal after obtaining it, he 

If an appeal is not helped ; becanse he had an obvious and regular re- 
be za » 4 = lief, which it was his own folly to abandon. (McMillan 
applicant or of V- Smith. 2 Law Rep. 75. Davis v. Marshall, 2 Hawks 
_ — cot 99: State v. Williams, 2 Hawks 100). The present is 
be granted. not like either of the foregoing cases—for there were no 

omissions nor surprize by the party or the court. 

It is otherwise But there is another class of cases within which it does 
where it is lost fall ; that of accidental inability to give security for the 
by acciden- 
tal inability of Appeal ; which is the party’s misfortune, and not his 
| to fault. It is admitted, that he intended to appeal, and 
ll prayed for it : for the point reserved was drawn out by 

the court, and the plaintiff’s exception to the opinion gi- 
ven on it. The defendant states, that this was on Fri- 
day morning ; and that the court was kept open for the 
purpose of allowing the appeal, until the term expired on 
Saturday night. This was all the court could do. But 
the plaintiff swears, that he came to court on Saturday 
morning, and then first heard of the decision : that he 
prayed an appeal, the judge stated the case, and that he 
made every effort to procure sureties, but could not. 
This the defendant does not profess to deny in his affi- 

But in such Gavit. In such a case, it has always been the course to 
— > grant a certiorari, where it was not, apparently, merely 
e plied formere for delay, or for the vexatious purpose of avoiding a de- 
—8 delay the cision made on the merits. If the case is a fair one for 
pr ages tg discussion, a rehearing ought not to be precluded by an 
gs inability 1o give security at the moment. I do not sup- 
cant will also be pose indeed, that it would be granted, if it appeared that 
= mga it would or might be used unfairly, without laying the 
self of a techni- party under terms not so to use it, or to take advantage 
= “_ “ye of a mere slip or informality, without regard ta the me- 
mere informality rits. ‘This would be an abuse of a discretionary writ, 

by one who has been deprived by another of noright, but 
who gets it by asking it as a favor. The case before us 
furnishes an example, illustrative of my meaning. The 
record, which the plaintiff exhibited with his petition, 
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~ contains a verdict in favor of the plaintiff. subject to the D#c- 1851. 


opinion of the court on a point reserved ; but did not state 
the point, nor the facts on which it arose ; and on this, 
a judgment for the defendant. Now this was a plain er- 
ror, for which there would necessarily be a reversal. In 
such a case, I should think it proper to lay the party un- 
der a rule to amend the verdict, by inserting the case 
then stated, or now to be stated by the judge. In this 
case, the parties have rendered this unnecessary, by in- 
serting the matter reserved by consent, in the record re- 
turned with the certiorari by the clerk of the Superior 
Court. Upon the inspection of the record, it appears 
that the cause was brought here not to stifle the merits ; 
not to delay a final decision vexatiously ; not entirély 
without merits ; but upon an exception to the opinion of 
the court upon the validity of the plaintiff’s title to the 
land alleged to be damaged. The point is one which en- 
ters into the gist of the dispute ; and the exception is a 
fair one to an opinion of very general consequence, and 
to say. the least of it, the correctness of which is very 
doubtful. 

Writs of certiorari have often been granted upon the 
circuit, on the ground of real inability to obtain an ap- 
peal. Estes v. Hairston, (ante 1 vol. 354) is an instance 
in this court. I take it for granted, when the party 
swears to his inability, and that it is not contested in the 
opposing affidavits, it is true. For there is in general 
no inducement to refrain from appealing, after excepting 
and praying it, but inability ; because security must be 
given before he can have a certiorari ; and because it is 
not so advantageous as an appeal, * which he can ‘be 
laid under no terms. 

I think therefore the cause must be put on the docket, 
to be decided on the matter of the exception. 


Per CurntaM.—MOTION OVERRULED. 
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Caarius Hatcuer v. Joun McMonixe. 


Where A and B were indorsers of'a bill drawn for the accommodation 
of C, and A being the first indorser paid it, and afterwards received. 
the nate of C, indorsed by B, for one half the amount, it was held, 
that this note was not given for the accommodation of A, and that he 
might recover on B’s indorsement. 

be case of Daniel v. Mec Rae, (2 Hawks 590,) approved by Hzxprn- 

x, Chief-Justice. 


This was an action of pest, brought upon the defen- 
dant’s indorsement of a single bond made by .4sa and 
Isaiah Rogerson, for $500, payable to the defendant ; and 
on. nil debet pleaded, the cause was tried before Martin, 
Judge, at Pasquotank, on the last circuit, when the case 
was, that 4sa Rogerson had drawn a bill upon Garrison 
and Ford, of Norfolk, for $1000, payable to the plaintiff 
who indorsed it to the defendant, by whom it was indors- 
ed to the office of the Bank of the United States at Nor- 
folk. At its maturity this bill was protested, and the 
drawer and acceptor having become insolvent, the plain- 
tiff took it up. One witness stated, that the bond which 
the defendant had indorsed, and on which the suit was 
brought, was executed for the benefit and accommodation 
of the plaintiff, to enable him to receive its amount from 
the bank, and when received it was to be applied to the 
payment of one half of the bill of exchange ; and a letter 
of the plaintiff was produced by the defendant, in which 
he said, *‘ [have paid an indorsement of yours for $1000, 
“ I have agreed to waive it for half, $500, at sixty days 
*¢ for Asa Rogerson’s note, with your indorsement,” 

His Honor charged the jury, that the plaintiff as the 
first indorser of the bill was liable for the whole amount 
of it, and if the bond in question was made and indorsed 
for his accommodation in order to raise funds forits pay- 
ment, he could not recover on the indorsement. 

A verdict was returned for the defendant, and the plain- 
tiff appealed. 

Hogg, for the plaintiff. 

Kinney, contra. 
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Henpenrson, Chief-Justice.—This case may be deter- 
mined without the aid of the principle established in ‘the 
case of Daniel v. McRae, (2 Hawks 590,) to-wit: that in 
bills or notes for the accommodation of the drawer or 
maker, prior and posterior indorsers stand in equal de- 
gree as co-sureties, without any express contract to that 
effect, if at the time of their respective indorsements they 
knew that it was accommodation paper, for the benefit 
of the drawer or maker, and that nothing was paid for 
or upon the indorsement. For this case states, that Ro- 
gerson, the maker of the note, had before that time drawn 
a bill on Garrison and Ford, for $1000, in favor of Hatch - 
er, which they had accepted, and which Hatcher had in- 
dorsed to MeAſorine, and McMorine to another; and fi- 
nally it was discounted at bank. That the drawer and 
exceptors became insolvent, and that Hatcher, the first 
indorser, paid the bill. If this was a real transaction, 
Hatcher had a right to call on Rogerson for the $1000. 
And if the note now in suit was drawn by Rogerson, al- 
theugh it might have been indorsed by McMorine solely 
for Hogerson’s benefit, McMorine is bound to Hatcher. Be- 
cause Rogerson whom he authorized to receive value for it, 
has in fact received it, as he paid it to Hatcher in part 
discharge of the money, which the latter had paid on the 
bill. Rogerson’s receipt of value for the note is Mc.Morine’s 
receipt of value, because Rogerson received it by his autho- 
rity. This is our daily experience with the banks up- 
on accommodation paper. Therefore, in the absence of 
all proof on the subject, except that Hatcher paid the 
§ 1000 on the bill, the plaintiff has a clear right on this 
note and indersement. Does Hutcher’s letter to McMo- 
rine, which MeMorine produces, and therefore makes evi- 
dence, vary the case. I think it makes it stronger for 
the plaintiff. That letter proves, I think, that Hatcher 
and McMorine were Rogerson’s accommodation indersers 
on the bill; it requires Me Morine to pay him one half, 
and offers to take Rogerson’s note (who was bound for the 
whole ) with MécMorine’s indorsement for $500. For 
what ? For McMorine’s part of the $1000, which he 
( Hatcher) had paid on the bill, and of which it seems, 
from the letter, he held MécMorine bound for one half ; 
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Dac. 1831. and McMorine’s accession .o the proposition, and his of- 
“~~ fering the letter in evidence, are very strong evidence 


Harcasr 


that the: fact is so. This superadds an obligation 


McMonixe. prior to and independent of the indorsement, on which he 


is sued. There is nothing then, but the testimony of the 


-witness, who swears that the note in question was given 


for Hatcher’s accommodation, upon which to rest the de- 
fence. But how for Hatcher’s accommodation? The wit- 
ness himself tells us, “ that Hatcher might get it discoun- 
ted at the bank, and thereby raise or get money to pay 
the bill”. He must mean, to reimburse Hatcher for the 
money paid on the bill, as the case states, that Hatcher 
had before that time paid the bill. Then according to 
the witnesses’ own account, it was not for Haicher’s ac- 
commodation. The parties may have called itso; but 
in reality from the witness’ account, it was to pay Hat- 
cher part of what was due to him from Rogerson, and ac- 
cording to the letter, and I think the acquiescence in the 
proposition contained in it, due to Hatcher by McMorine 
also, as co-surety on the bill. If the bill of exchange had 
been for Hatcher’s accommodation, it cuts up the plain- 
tiff’s case. For then this note and indorsement have no 
value, no consideration to rest on. I thought I might 
have misunderstood the case, and examined it again, to 
see what the witness said was for Hatcher’s accommoda- 
tion. But I find the case is explicit. It is the bond on 
which this suit is brought. 

The judge therefore, as I conceive, mistook the point 
of the case as to prior and posterior indorsers. It de- 
pended not on that solely, but on the question, whether 
the bill for $1000 was for Hatcher’s benefit and accom- 
modation. If it was, the plaintiff is entitled to recover. 

I should have been glad to review the decision in 
Daniel vy. McRae ; as I am aware, that it has not. given 
very general satisfaction ; and the Supreme Court of the 
United States has decided a case in direct opposition to 
it, which. I have seen and examined. But the reasoning 
is very far from satisfying me, that they are right, or 
that Daniel v. McRae is wrong. 

Pex Cur1aM.—JUDGMENT REVERSED. 
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Rurvus Harwoop adm’r. of J. G. Buounr v. 
Epmonp D. MeNam. 


4 bond payable on demand, which is assigned eight years after its ex- 
ecution, is dishonored, and liable in the hands of the adsignee to all 
the defences, which the obligor had against the obligee. 

But these defences in order to be available at law must be legal 
defences. 


This was an action of pest upon a bond executed by 
the defendant to David Barnes, and by him assigned to 
Sherwoed Haywood, the first administrator of J. 6. 
Blount. Upon the death of Sherwood Haywood, admin- 
istration de bonis non upon the estate of Blount issued to 
the plaintiff. 

The cause was defended upon the ground, that the bond 
was overdue when assigned, and that the defendant had 
a set-off against Barnes, to a greater amount. 

On the trial at Edgecomb, before Swain, Judge, on 
the last circuit, the case was, that the bond on which the 
action was brought was for $428, payable on demand, 
with interest from November ist, 1820, and dated Jan- 
uary 9th, 1821. The plaintiff proved, that on the 25th 
of November, 1828, Sherwood Haywood sold the perish- 
able property of his intestate upon a credit of six months, 
the purchasers to give bond with surety—that Barnes 
purchased a quantity of corn, amounting in valae, to 
$408, and not having complied with the terms of the 
sale, the administrator directed his agent to call for 
a bond with surety—that onthe 27th of thesame month, 
Barnes deposited with the agent the bond on which the suit 
was brought, to remain in pledge until he had complied 
with the terms of the sale, and at the time of doing this 
requested the agent to say nothing about it to the defen- 
dant—that the agent did not mention the circumstance.to 
McNair, until the month of April following, when Mc- 
Nur, upen the bond being presented to him, refused to 
pay it—that in May following, Sherwood Haywood had 
a conversation with McNair, when the latter observed, 
that ‘‘ Mr. Jackson had a demand upon the estéte of 
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‘* Blount to nearly the amount of the bond, and as he had 


‘‘ it topay, or if hehad itto pay, he would prefer making 
‘¢ payment to Jackson,” & requested that the matter might 
be arranged accordingly, which was agreed to. In the same 
con yersat on, the defendant requested that Barnes might be 
induced to take up the bond, and give another security, 
saying if he could get it back into. his hands he - had 
a set off against it. In the hope of effecting one of 
these proposed arrangements, the bond was retained by 
the agent until after the Ist of July following, when Mc- 
Nuir refusing to pay it, an assignment of it was taken 
from Barnes to Sherwood Haywood, a administrator. 
The defendant produced .a note for $1839, dated Novem- 
ber 28th, 1828, payable the 1st of Match, 1829, to Sher- 
wood Haywood, signed by him as surety for Barnes, on 
which there was an indorsement of payment in full, on 
the ist of July, 1829. 

His Honor left it to the jury to enquire inté the cha- 
racter of the transaction’ between Barnes and the agent 
of Sherwood Hagwood, and instructed them, that if they 
should be satisfied that the request of Barnes not to men- 
tion the deposit of the bond to the défendant, and the 
compliance of the agent with that request, was the result 
of a combination between them to withhold the informa- 
tion from the defendant, that he might be the more easi- 
ly induced to become the surety of Barnes in the note for 
$1839, to Sherwood Haywood, or with the view of defraud- 
ing the defendant in any way, the plaintiff would be af: 
fected by the fraudulent conduct of the agent, and they 
ought to find a verdict for the defendant. That ifthe 


’ bond was delivered on the 27th of November, 1828, in 


good faith, for the purpose of securing the purchases of 
Barnes, the deposit gave the administrator of Blownt an 
equitable interest in it, and that having subsequently pro- 
cured an assignment of it, he had thereby acquired a Je- 
gal title, and hada right to institute this suit—that the 
that the defendant ‘became Barnes’ surety on the 
day following the deposit of the note by the latter, con- 
no defence to the action ; and that even if he had 

paid the money on that day, the assignée, having receiv- 
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ed the bond on the day: previous, had the prior equity. 

A -yerdict was returned for —— and the defen- 
dant appealed. . ; 

The Attorhey General and: Gaston, fer’ the defendant, 
cited S Kent’s'Com. 61. Furman v. Huskin. (2 Caines 
369.) Hendricks'v. Judah. (1 Johns.°319.) Loseev. Dun- 
kin, (7 Ad.70.) Meghan v. Mills. (9 Id. 64.) White v. 
Kibling. (14 Johns. 128.) Chitty on Bills, 181, 2, & 
Thompson v. Hall. (6 Pick. 259.) 

Hogg and Badger; contra, argued that ‘as this set-off 
was ifot within the strict letter of ‘the statute, but was 


only alfowed upon the equitable principles adopted by - 


courts of law, the delivery should be considered equi- 
valent ‘to assigninent, as in a‘court of equity. (Chafles 
v. Marsden, 1 Taunt. 225. Sanford v. Mickle, 4 Jéhns. 


224.) 


Henperson, Chief-Justice.—This note, altho’ paya- 
ble on demand, from the great length of time since its 
date, is overdue, and therefore dishonored ; by which is 
meant, that if assigned, it is subject te all defences, and 
exceptions to its payment in the hands of the assignee, 
totwhich it was open in the'hands of the assignor. But 
ifthe defences are of a legal nature, they are to be made 
in a court.of law ; ifof an equitable nature, they must 
be made im a court of equity.. The equities of the parties 
are notexaminable in a court of law, any more than the 
oquitiea between other parties. Therefore, whether Hay- 
wood:had a right to call for an assignment, before the 
payment of the money by AMcNuir as Burnes’ surety, be- 
cause the note was in his hands, as collateral security 
for a debt due from Barnes to him, and whether he had 
not forfeited that right as toMcNuir, by agreeing to keep 
the deposit secret, and not disclosing it to McNuir, w 
he accepted him as Barnes’s surety for the debt of $18 
are all questions, with which a court. of law has nothing 
to de. And the principal question, and in fact the only 
one in this case is, what were the legal rights of the par- 
ties when the plea of McNair was putin. This depends 
en the rights of Barnes at the time of the assignment 
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- If it was subject-to the defence offered against Haywood, 
when in the hands of Barnes, it is subject to the same de- 
fence in the hands of Haywood. For Haywood took the 

ment, subject to all. exceptions, in bis hands, to 

it was subject when in those of Barnes, at autite- 
fore the assignment. With this explanation, wW'there 
statement of the facts will, I think, decide the question. 


At the time of the assignment, McVair had paid for 


Barnes, as his surety, money to a greater amount than 
was due on the nqte. Barnes was then McMuir’s debter to 
that amount. And if McNair had then been sued by 
Barnes on this note, he could have pleaded this debt in 
har to the action, a8 9 set-off. Therefore when sued by 
Haywood as Barnes’ assignee, the same defence being 
open to him, not to be sure by way of the plea of set-off 
against Haywood, but in bar of Haywuvod’s action by rea- 
son of the set-off, which he had against Barnes, the de- 
fence must be sustained. For it has been often said be- 
fore, if the set-off against Barncs was a bar to Barnes’ 
action, it is a bar to Haywood’s also. The conversation 
which passed in April did not amount to such a fraud on 
the part of MeNair, as to preclude him from using this 
defence. Nor is it an abandonment of it. What he then 
gave up, (if he gave up any thing,) was not: purchased 
by Haywood. He neither paid any thing, nor did he 
forego any right in consequence of it ; nothing grew out 
of it beneficial to MeNutr, ‘coming from Haywood. Nor 


was any loss suffered by Haywood in consequence of any 
promise made by MeMir. ee etme ent 
obligation was poke on incurred by the one, or ac- 
quired by the other. poo «patra into an exami- 


nation of the authorities, for they are not in opposition 
to what has beer said. -The case in Johnson only estab- 
lishes this position: that where there is any thing flowing 
from the maker, which holds out that a note, although over- 
@oe, is still unpaid in whole or in part, as by making 
he shall not’be permitted to say that nothing 

is due on it. It would’be more consistent with princi- 
if it had precluded the maker from showing that no- 
had ever been due, as a total mistake in giving it: 
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@or the partial payments are in opposition to such an a- Dee. 1831. 


verment. For I cannot see how a partial payment wil 
cludes a partial mistake in the amount due being shown 
It dees not appear to me, that such a circumstance ren- 
ders a dishonored note negotiable again, in the proper 
aense-of the term. When a note is, given,’it is an ack- 
nowledgment that the amount is due. ‘The making of a 
partial payment amounts only to the same thing, that a 
balance is due ; which balance may become dishonored, 
if not paid in a reasonable time on a note due on demand: 
to which such payment may. possibly convert all notes, 
where the time of payment is past. But let this be as it 
may, fcVair held aut no false lights as to the: facts to 
Haywood, Haywood was as well acquainted with Mc- 
Nair’s ground of defence as McNair himself; and much 
better with his equitable grounds, from the time he.took 
Barnes’ note with McNair as surety, until: McNair knew 
that Haywood held the note.in question, as collateral se- 
curity for another debt. 

There is nothing.in the argument, that as the demand 
is not against Haywood, but against Barnes, it cannot be 
used as a set-off; because that relates to mutual debts 
between plaintiff and defendant. The péint is, if McNair 
had a set-off, acounter claim against Barnes,it forms a plea 
in bar against his assignee. Theconclusion of the pleg is 
not as in the plea of set-off ; and therefore he sets off said 
debt against a demaad op the part of the plaintiff,and which 
of course he acknowledges to be due the plaintiff; hut he 
pleads the demand. against Barnes as a bar to Haywood’s 
action, to whom he denidh any thing to be due. 


Hau, Judge.—From the aS of the case fur- 
nished by the record, it is necessary, to ascertain what 


are the legal rights of the parties, 


—⸗ñ 


nen. 


It appears that the note, on which the suit is brought, 


was executed on the 9th day of January, 1821, payable 
on demand ; that it was deposited with Sherwood Hay- 
wood’s agent, on the 27th-day of November, 1828, and 
that it was assigned to Sherwood after the ist day of Ju- 
ly, 1829. At shat time Shereped Hiayopeed Sst acqpises 


a 
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the legal tifle to it ;.and as the note was payable man? 
yéars before that time, he con! only acquire by the as- 
signment, ‘such legal rights against McWair, as Barnes 


himself could enforce against’him. This leads to the in- 


quiry, What were the rights of McNair against Barnes, 
or in other words, what defence could Me.Mir set up to 
a suit browght on the note by Barnes. 

It appears, that before the assignment was made to 
Haywood, McNoir had paid for Barnes, upon a judgment 
obtained against Barnes and himself as surety for Barnes, 
the sum of $1839, besides.interest. . There was certain- 
ly nothing fo prevent him from pleading that as 4 set-off, 
to ‘a suit brought: on the note against him by Barnes ; 
Consequently, as Haywood succeeded only to Barnes’ 
rights, he may make ‘the same’ defence to an- action 
brought on the note, by him, as assignee of Barnes, 

‘ But it has been relied upon in argument for the plain- 
tiff, that circomstances have occurred, which throw this 
case out of its ordinary legal channel. It appears, that 
Sherwood Haywood and the defendant had a conversation 
in the month 6f May, in which the defendant remarked, 
that “Mr. Jackson had a demand upon the estate of 
plaintiffs te of abeut the amount of the bond; 
andas ‘he had it to pay, or ifhehad it to pag, he. would 
prefer making a settlement with Jackson,” and asked that 
an arrangement of this kind might be made, which was. 
agreed to. The defendant farther requested, if it could 
done, that Burnes should be induced'to take up the bond 
by substitating one on some-other person, saying that if 
he could get it back into his hands, he would have a set 
off as against him. Now I think it makes no difference, 
whether in this conversagion the defendant said, as he 
had it to pay, or ifthe had ſt to pay. Be it either, he on- 
ly showed an ignorance of the law of his case. It cer- 
tainly did not amount to a promise or a new contract. 
In the conversation, the defendant manifested a disposi- 
tion to avail himself of bis'set-off against Barnes. His 
mistake was, that he did wet know he could da.s0 against 


_the plaintiff. 


Another circumstancé may be here noticed, which (if 
it has any effect) certainly militates against the plain- 
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tiff ’s claim, When-the note was deposited. with the 
plaintiff’s agent, Burnes requested hit to keep it con⸗ 


cealed from the defendant He did so until the follow * v. 


ing April, when application, was made for payment, and 
the defendant refused to pay it. The day after the note 
was pledged, the defendant became Barnes’ surety for the 
money, which the case states he has since paid off. Now 
had the defendant known, that. Barnes had parted with 
his note, be. might less" readily have entered into nae 
suretyship. . 

I see no. grounds on which the plaintiff is entitled * 
recover, and I think the rele for a new trial sheald be 


made absolute. 
Per Contam.—J UDGMENT REVERSED. 


’ 


— @ Oe 


- Georer W. Woopatan v. JomN Moortne, | 


After a bond has been discharged by the piincipal debtor, it cannot be 
set up again to the prejudice ofa surety, by a subsequent agreement 
between the principal and the — a 


Dest. upon a single b nd, executed by one Pinkit, 
with the defer.d int as su 

Plea—payment, on whic 
Judge, at Martin, on the i 

The defendant proved, ‘tat the plaintiff came to the 
house of Pinkit, and purchased from him a negro for 
$550, from which was to be deducted the amount of the 
bond. and the residue to be applied to other debts due the 
plaintiff—that the boy was, n delivered, and that 
the sale was to be completed byfthe delivery of the slave 
at the residence of the plaintiff. the ensuing’ week—after 
which the boy was seenin his’possession. To rebut this 
testimony, the plaintiff offered to prove by his clerk, that 
a year after the time when the sale was alleged by the 
defendant to have been made, he and Pinkit made an- 
other contract, by which a debt due him by Pinkit, in- 
curred after that time, was to be paid from the purchase 
money and the residue applied to the bond in suit. 


' it was ‘tried before Swarm, 
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‘qc, 1831. His Honor refused to receive this testimony, thinking 
it to be irrelevant, and the defendant had a verdict ; 
whereupon the plaintiff appealed. 
The Attoracy General and Gaston, for the plaintiff. 
Hogg, contra. 


Hau, Judge.—The question presented in this case is, 
whether the jadge erred in rejecting the testimony ef the 
plaintiff’s witness who lived with him as a clerk. F think 
that evidence was properly rejected ; because admitting 
the facts to be as the plaintiff proposed proving them by 
that witness, he was not entitled to recover against the 
present defendant. I do not speak of the effect or rele- 
vancy of the evidence in case Pinkit was sued. When 
the plaintiff purchased the negro boy, or when he was 
delivered perhaps, according to the testimony the 
bond was paid in pursuatice of the express con- 
tract between Pinkit and the plaintiff, and the defendant 
was discharged from his suretyship ; and no contract 
which the plaintif'and Pinkit could afterwards enter into, 
could revive it, and make the bond again obligatory upon 
the defendant., It not only appears that the bond was dis- 
charged by the sale of the negro to the plaintiff, but a bal- 
ance of the purchase money remained, and was to beappli- 
ed to Pinkit’s credit in some other way. If the rejected 






evidence amounts to any , it shows an unfair com- 
bination between the pla Pinkit against the de- 
fendant. Tt certainly s no merits on the plain- 
tiff’s side to entitle him to recover. — 


Per CuriaM.—J UDGMENT AFFIRMED. 
Bon 


Joun. W. Pusten v. Joun Smaw adm’r. of 
W. S. Rozerrs. 


An elteretion in. died, which is prejudicial to the obligee, as where 
the date ‘was altered so as to deprive him of one year’s lntatest, | is 
_ presumed to hace beesimade before the execution. 


Dept upon the following bond of the defendant’s in 
testate: ‘* One day after date, I promise to pay J. W. 
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“DP. the just sum of nine hundred and eighty seven dol-. Dre. 1831. » 
“¢ lars fifty seven cents, for value received. ‘Witnessmy “Y“™ 


‘¢ hand and seal, this {1th November, 1821.” * 

Plea—non est factum, upon which the cause was tried 
before Swain, Judge, at Wake, on the last circuit. 

The defendant contended, 

ist. That the note was a forgery. 

2d. That the obligor and obligee had dealings in the 
bank, and that the plaintiff’ ’s intestate had signed the pa- 
per in blank with the view of being used, upon applying 
for a discount, and that the plaintiff had fraudulently 
filled up the blank signature. 

$d. That the bond had been altered, having been ori- 
ginally, 11th November, 1820, instead of 1821. 

Upon these points many witnesses were examined, and 
the examinations certified with the record. It was manifest 
upon inspection that the date had been altered. The body 
of the note and the crasure was in the plaintiff’s handwri- 
ting, and the defendant attempted to prove that the altera- 
tion benefited the plaintiff, by rendering an admission of 
his, concerning the accounts between him and the intes- 
tate, consistent with the date to which it was altered. 

The counsel for the defendant moved the court to in- 
struct the jury, that as the bond on its face appeared to 
be altered, it was incumbent on the plaintiff to shew its 
fairness. But his Honor, leaving the two first grounds 
of defence to the jury-upon the facts, charged them that 
if the plaintiff had, after tion of the bond alter- 
ed the date, without the kno and consent of the ob- 
ligor, he could not recover. A verdict was returned for 
the plaintiff, and the defendant appealed. 

Seawell and Gaston, for the defendant, argued that an 
erasure.or alteration in a deed, the absence of proof, 
was presumed to have been made beforeexecution. (10. 
Coke, 92 b note. Bac. Ab. Evidence F. Henman v. Dickin- 
son, 15 Eng. C. L. 407). 

Badger and W. H. Haywood, contra, cited 12 Vin. Ab 
Evidence 2 a 2 pl. 5. p. 50. Flower,v. Castle, ( Keble 
121). Morris v. Vanderen, (1 nels Cruse Digest 


Vox. III. $t 
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Saaw,. 
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Deed, c.26, 8.10. Shep. Touch. 69. Chitty on Bills 105, 
106. 107. Dane’s' Ab. Deed. 


Henperson, Chief-Justice.—Erasure avoids a deed 
when made by the party claiming a benefit under it, even 
if it bein an immaterial part ; if made by a stranger, in 
a material part. it also avoids the deed ; if by accident, 
it does not. Formerly, the court jadged of an erasure 
by inspection—tatterly, the jury do In judging by in- 
spection, the court governed, itself ds. juries do now, by 
probabilities in the absence of positive proof. If the al- 
teration on the erased part was in the handwriting of the 
obligee or a stranger, and beneficial to the obligee, the 
court adjudged it an erasure, that is, an alteration made 
after the execution, and avoided the deed. If prejudi- 
cial to the obligee, the court adjudged it no erasure. that 
is, made before execution, and did not avoid the deed. 
If in the handwriting of the obligor either way, they ad- 
judged it no erasure, that the alteration was made be- 
fore execution, and did not avoid the deed. Juries 
are now governed by the same rules.. In the case be- 
fore us, the date of the bond is altered, and it is made 
payable in 1821, instead of 1820, as it is said, is evident 
from the erasure not being complete, as appears from an 
inspection of the deed, and the alteration is in the-hand- 
writing of the obligee, and prejudicial to the obligee ; 
for he loses one year’s interest. It is payable from the 
date, or, from a fixed from the date. One.of the 
rules before mentioned, © t, that if the alteration is 
prejudicial to the obligee, though in his handwriting, it 
is no erasure, determines this case, as it is presumed that 


the alteration was made before exécution. If the ques-’ 


tion was to be decided. by the court, as formerly, we 
should pronounce it to @ no erasure. In the absence of 
all evidence dehers the deed, the jury were properly in- 
structed to pronounce it so. The plaingiff has failed in 
his evidence to prove, if that was his object in putting it 
on the record, that the alteration was beneficial to the 
obligee, by showing that he thereby avoided the effect of 
his admissions as —8 of the account against the 


defendant, by changing the date from 1820 to 1821. 
Per CuriaM.—JUDGMENT AFFIRMED- 
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Den ex dem. Canes WHITE 2. Wu1us ALBERTSON. 


A cestui que trust, who obtained possession in that character, is not 
permitted at law, to deny the title ofthe trustee. And where he has 
admitted it by a parol declaration, a purchaser under the trustee is 
not bound to prove the title of the latter. 


EsectMEntT for al — f ground in Elizabeth, tried on 
the last circuit, at Pa k, before his Honor Judge 
Marri. 


The plaintiff proved, that the defendant had admitted 
that William T. Muse and John Mullen had bought the lot 
for him, and that he was to have it when he paid the pur- 
chase money—that he had complied with this engage- 
ment, and claimed the lot as his property. 

The plaintiff then introduced the record of a suit in 
equity against John B. Blount, the executor of William 
T. Muse, in which the plaintiff i:ad obtained a decree for 
$ 1935, and on which, as the plaintiff admitted the exe- 
cutor to have fully administered, a scire fucias was or- 
dered to'issue ‘ to the heirs and devisees of Jfuse, by 
their guardian John B. Blount.” In pursuance of this 





Ae fh pln 


order a scire facias issued reciting the decree and the ° 


descent of lands, and directing the sheriff “to make 
“‘ known to the said John B. Blount guardian to the heirs 
‘‘ of the said William T. Muse that he appear &c.”” which 
was endorsed-‘‘ service accepted, J. B. Blount guardian 
“6 of J. B. & W. T. Muse, per Thomas M. Blount.” Af- 
terwards an entry was made “ that execution issue to 
** sell the land for the amount of the decree.” An exe- 
cution issued according to this order, and the lessor of 
the plaintiff purchased at sheriff’s sale and took a deed 
to himself. The plaintiff also proved that John B. Blownt 
was the executor of Muse and guardian to his children ; 
and contended, hat as the defendant claimed under him, 
he was estopped to deny his title, and could not set up an 
equitable defence in this court. But his Honor being 
of a different opinion,a nonsuit was ¢ and the plain- 
tiff appealed. te 


| Kinney, for the plaintiff, contended, 
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Dec, 1831. ist. That the plaintiff would not be permitted to deny 
= the title of Muse, under whom he claimed.’ (Jackson v. 
*. Stewart, 6 Johns. $4). 
Auszntsox. gd. That the defendant pretended to have only an e- 
quitable’ title, which was na defence in a court of law. 
(Reade v. Reade. 8 T. R.118. Jones v. Jones, 7 T. R. 43). 
$d. That the judgment upon the sci. fu. improperly 
brought upon the decree was e only, and not void ; 
and therefore a title obtained’ under it was valid until the 
judgment was reversed. ( Bae. Abr. Void and Voidable. 
Oxley v. Mixle, 3 Mur. 250. Pigot v. Davis, 3 Huwks 
25. Anon. 1 Salk. 400. Andrews v. Lynton, Id. 265. 
Denton v. Noyes, 6 Johns. 296). 


Tredell, contra. 


Henperson, Chief-Justice.—We cannot look into the 


æ— mere errors in rendering judgment, but only into its re- 


——— gularity according to the course of the court. For if 
+ Ahn ye the judgment be regular, however erroneous we may 


ding to the think it is, it has, until reversed, all the power and ef- 


court, — fect of a judgment. 


erroneous, it is The process of sci. fa. against heirs, to enforce a de- 

valid until rever- : . , 2s 

sed. cree in equity against the executor or administrator of 
the ancestor upon a deficiency of assets, until declared to be 

Se a a improper by this court, in the case of Ji effreys v. Farbo- 

— — rough, (1 Dev. Eq, Cuses 506,) a decision in which I did 

has fully — not concur, was the common.and ordinary mode of pro- 


— * ceeding. We cannot impeach the judgment for that ir- 


lands of the tes- regularity. It would unsettle too much property. Nor 
ss only vehe can we impeach it, because a default, or judgment 
heir, yet a sale by nil dicit was taken against the infant heirs ; for 
ices order this is only error, but does not render the judgment null. 
fa. is valid. The only objection, which has the appearance of solidity 
is, that the defendants, the heirs, were not made parties. 
A pant And if the fact be so, the judgment is void. For there 
—* Bog Aw can be no jadgment, but against one in court. _ It is not 
son ir is not void, according tq the course of the court, to render judgment 
cut only errone- aeainst one not b tinto court. The sci. fa. in this 
case is not against’ per person. It should have 


been against the heirs themselves. But when the ser- 
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vicerwas admitted by John B. Blount, the guardian of J, Ore. 1851. 
B.and W. T Muse, we must then consider J. B. and W. — 
Muse as in court. For that court was the proper judge. * 

It is so decided ; and it cannot be contradicted in this A*®*®7s0%- 
collateral way, whether they were properly in court, | Where judg- 
whether John B. Blount was their guardian, or whether it dered against an 


was competent for Thomas H. Blount to admit service for ——— 
John B. Blount. Forit is evicent, that these points were, gainst his guar- 
either expressly or impliedly, so.adjudicated by the court. 2 * 7 
The court may have erred, and certainly acted very yn- infant, this ap- 
advisedly, in permitting the executor to defend as guar- Ton,” epee 
dian. For en his full administration it depended, whether ken tohave been 
execution was to issue against him or the heirs. The quar by 
judgment therefore is not void, neither is it taken con- " 
trary to the course of the court. 
The lot was sold as the property of the heirs of Wil- 
liam T. Muse; and it was proved; that the defendant 
declared, that Muse and one .Wullen purchased it for him; 
and that when he paid the purchase money it was to be 
his, and that he had paid the money. The plaintiff 
showed no conveyance but the sheriff’s deed. The de- 
fendant showed no title. As to setting up an equitable 
title, it has-been long since exploded for reasons much 
better than I can give. I can see no reason why, after 
the declaration that the defendant held under Muse, or 
that Muse had the legal title, and that he had only an 
equitable one, when sued by Muse, his acknowledged 
trustee, or a purchaser under him, that he should put 
the plaintiff to the proof ef that which he had admitted. 
The adoption of such a rule would destroy all confidence 
between man and man. It is true, that the admission 
does not give Muse a title, for that would be to give him 
one by mere parol ; but it requires, that the defendant 
should not retain that possession against Muse, which he 
acquired from Muse in confidence, and as his quasi ten- 
ant. After having surrendered that possession, he may 
controvert Muse’s title ; but he shall not weaken it by 
setting up a possession thus comfidentially acquired. In 
this case, however, the plaintiff upen this evidence is en- 
titled to recover possession of one half only, for the de- 
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Dac. 1831. fendant obtained it under Muse and Mullen, and the + plain- 


V tiff represents the former only. . 
* When I say, that the scire facias should have isswed 


Trexte. against thé heirs of Muse, and not against their guardian, 
I do not mean, that it must be against the heirs by name, 
for I think, that a scire facias directing the sheriff to 
make known to the heirs generally, without naming 
them would be good, 

A judgment is void and confers no rights against any 
en ren- One, (wherever and however it may be introduced, either 
contrary directly or collaterally,) when it is taken contrary to the 

course of 
the court, but if course of the court. It is erroneous, when the court mis- 
— egies « takes the law, and renders judgment for one party, when 
party, when it upon the record, it should have been: rendered for the 
4 1.A other ; or rather, when a judgment different from the 
it is bs only eerene- one given should have been rendered; but in that case it 
is as binding until reversed, as if it were nat erroneous. 


Pex CurtaM.—J UDGMENT REVERSED. 


James Moore E2’r. v. Sotomon Tick1E. 


No power can be inferred from a relation of master and servant, where- 
by the servant can bind his master. Hence a groom hasnotthe right 
to vary from his employer’sterms, unlessa special authority be proved. 


This was an action commenced by a warrant, wherein 
the plaintiff sought to recover five dollars for the season 
of a mare belonging to the defendant, tothe horse of his 
testator. 

The cause was tried before Norwoop, Judge, at O- 
range, on the last circuit, when the plaintiff having pro- 
ved that the horse was advertised for the season at five 
dollars, and that the defendant’s mare was put to him 
for that period, the defendant proved a special agreement 
with the groom, whereby he was to pay but three dol- 
lars and’ fifty cents, ait offered some evidence of a cus- 
tom among the keepers of horses, whereby the grooms 
were permitted to,alter the advertised prices. 


s wees 
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His Honor informed the jury, that if it was the éus- De. 1831. 


temfor grooms to make special contracts with the own- 
ersof mares, they might from the evidence in the cause, 
presume the agency of the groom, and in that event the 
plaintiff would be bound by the agreement between his 
groom and the defendant. 

A verdict was returned for the defendant, and the 
plaintiff appealed. 

No counsel appeared for the plaintiff. 


Nush, for the defendant, submitted the cause. 


Hatt, Judge.—The terms which the plaintiff held out 
to the public were notorious. There is no complaint that 
the defendant was ignorant of them. The employment 
of the agent did not lead him into contact with those 
terms ; it had no relation to them. He had no right to 
alter them in whole or in part.’ If the defendant and the 
agent made a contract in contravention of them, it must 
have been understood, or ought to have been understood, 
that it was not obligatory without the assent of the em- 
ployer. 

But a custom sanctioning this agreement with the a- 
gent has been relied upon. I imagine it would be very 
difficult to prove such a custom. Instances of such sec+ 
gndary contracts may have happened, and been connived 
at. But such instances fall far short of establishing a 
custom, which is to be considered generally obligatory. 
There is no necessity in this case to presume, that an im- 
plied power was given by the employer to the agent to 
alter the terms held out to the public. _ If the employer 
had thought proper to confer such a power, he could ea- 
sily have expressed it. This is not like the case ofa 
salesman behind the counter. He is identified with his 
employer. He acts in the room and place of his employ- 
er in selling goods. He is placed‘there for that purpose ; 
and his employer is bound by his acts. ‘But a principal 
is not bound by a regulation entered into by his agent, 
unless it come within the scope of a delegated authority. 


Rurrix, Judge.—The terms expressed in the adver- 
tisement may certainly be varied by a special contract ; 
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and that contract may be made with the owner of the 


“~~ horse or his agent. But if mrade by the latter, his eha~ 


Moone 
‘¢ 
Tickts. 


racter must be proved. This is not done by the evidence 
in this case. There is no proof of an express agency to 
this purpose. Nor can an authority to make special bar- 
gains be inferred from the relation between the parties. 
A groom is the mere servant, menial as it were, not the 
general agent of the owner of the horse. And as to what 
the case calls ‘‘ some proof of a custom,” I must say that 
the understanding or misunderstanding of the law in a 
particular neighborhood, or by a portion of the people 
in the neighborhood, cannot enlarge the powers of a Jack- 
ey. into those of an agent, capable of controlling the con- 
tracts of the master. 

Customs are of two sorts, general and local. The for- 
mer needs no proof, but are judicially known and form 
part of the law. The latter, if proved, cannot alter the 
law, or form a ground of the construction of a contract, 
except in a very few cases, which are mostly of a mer- 
cantile-character. 

If indeed there had been proof, that this groom had 
made other contruts on terms variant from those adver- 
tised, and thé master recognized them, by receiving pay- 
ment according to them, or otherwise treated them as 
valid, it would have been different. That would have, 
been evidence, that in this particular case there was, in 
fact, anagency, as understood by all parties. But there 
was no evidence of that sort. And such an agency can- 
net be inferred from the circumstance, that some other 
groom have been, or have been understood to be their 
master’s agents. A groom is not known, as a trader’s 
shopman or a merchant’s clerk ; and therefore, there 
must be evidence. of an actual authority in the former, to 
make contracts different from those offered by the-owner. 

Per Curtam.—JUDGMENT REVERSED. 








SUPREME COOKRT OF NORTH-CAROLINA. 


Joun Fintey v. Witi1am D. Smira. 


The proper county to which a ca. sa. should issue, in order to charge 
the bail, is the county where the original writ was executed. 
The case of Benton v. Duffy, (Conf. Rep. 98,) approved i in part. 


This | Was a SCIRE FACIAS against the defendant, as 
the bail of one Wewton. The sci. fa. recited that the 
original writ against Vewlon had issued to the defendant 
as sheriff of Buncombe, who executed it, but took no bail 
bond. 

Plea—that the ca. sa. upoa n the judgment obtained by 
the plaintiff against Wewton, had not issued to the coun- 
ty of Buncombe, with an averment that Buncombe was 
the proper county, to which the writ should have been 
directed.* Replication that the ca. sa. had issued to the 
county of Lincoln, where Wewton was domiciled, and 
which was the proper county to which the writ should 
have been directed. Issue was taken upon the facts plead- 
edin the replication, which was tried on the last circuit, 
before his Honor Judge Danzex, at Wilkes. — 

On the trial, it appeared that Mewton was a single 
man without a house or land—that he was a plasterer 
by trade, and went about the country procuring work 
where he could find it—that after his arrest he left Bun- 
combe county, and went to Lincoln, where he undertook 
to plaster a house, and remained for three weeks, when 
he left the state. 


* The 19th section of the act of 1777, is asfollows: “That all bail 
‘*taken according to the directions of this act, shall be deemed, held 
‘* and taken to be special bail, and as such liable to the recovery of the 
‘* plaintiff; but the plaintiff, after final judgment, shall not take out, 
“* execution against such bail, until an execution be first returned that 
‘*the defendant is not to be found in his proper county, and until a 
** scire facias hath been made known to the bail, which scire facias shall 
** not issue till such execution shall have been so returned ; and after 
“* return of such execution against the principal, and scire facias against 
«* the bail, execution may issue against the’ principal and seturities, or 
** any of them, or any of their estates, unless the bail shall surrender 
‘‘ the principal before the return of the first seire facias, or shall appear 
‘‘ and plead upon the return thereof ; any law, custom, or practice, to 
“‘ the contrary thereof, in any wise notwithstanding.” 
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His Honor charged the jury, that the proper county 
to which the ca. sa. should have been issued, was that 
where Véwiton had a domicil, or had last resided—that 
if it was unknown to the plaintiff where his domicil was, 
the law presumed it to be in the county where the origi- 
nal writ was executed, but that presumption might be 
rebutted—that if they were satisfied that Mewton had 
abandoned Buncombe county, and had gone to Lincoln to 
work at his trade, then it would not be proper to direct 
the ca. sa. to that county, but it should have issued to 
Lincoln. That if they thought Vewton had entirely a- 
bandoned Buncombe, when he left it for Lincoln, then a 
residence in the latter county ef three weeks, together 
with the fact that the plaintiff was ignorant of his having 
left the state, would enable them, if they thought proper, 
to infer that Lincoln was the proper county. — 

A verdict was returned for the plaintiff, and the defen- 
dant appealed. 

No counsel appeared for either ‘party. 


Rurrix, Judge.—The question is, what is the praper 
county within the act of 1777, ( Rev. c. 115, s. 19, ) to 
which the ca. sa. shall issue before charging the bail. 

In England, it is the county in which the vénue was 
laid. (Dudlow v. Watchorn, 16 East 39). And as that 
in transitory actions is at the election of the plaintiff, and 
need not be that in which the defendant lives, or was ar- 
rested, it seems, as Mr Tidd remarks, that the ca. sa. is 
not intended there actually to cause an arrest of the prin- 
cipal, but rather to intimate to the bail, to what species 
of execution the creditor means to resort. The purpose 
is not so much to take the body on the writ, as to let the 
pail know that he must render the body. Hence it is on- 
‘ly necessary to take effectual means of giving that notice ; 
which is held to be by depositing the writ in some cer- 
tain sheriff ’s office, to which the bail can have recourse 
for enquiry ; and that in which the action was laid, has 
been the one selected in all cases. 

We think however, that our legislature meant that and 
something more, in our statute, and that the ca. sa. is re- 
quired as well for the benefit of the bail as the plaintiff. 
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The ca. sa. ought to be issued to the county, where it Dzc. 1831.: 

may be executed by the actual arrest of the defendant, ““~ 

if that can be done ; and if that cannot be done, then to — 

the county in which it will most probably give notice to Surru. 

the bail. For the words are not ‘in the proper county” 

but ‘+ if the defendant cannot be found in his proper coun- 

ty.” This is prima facie the county, in which the defen- If the defend- 
ant has no fixed 


dant was originally arrested ; because his residence must residence in the 
state, then the 


the state, or has no fixed residence in another county in 

the state, there is no other certain place, to which the 

defendant can send his executions and. the law sure— 

ly intended to give some certain one. ‘This we take to. 

be the principal point decided in Benton v. Duffy, (Conf. 

Rep. 98) which is believed to have been followed ever- 

since. Butas I have before said, the execution required 

in our act was intended to be an effectual one. If sent 
into the county where the capias ad respondendum was 

served, it woald not have that character, in case the de- 

fendant had in fact removed from it. In that event, it | But ifthe de. 

ought to go to the county where he then resides, provi- a ep 
ded the plaintiff has knowledge of it. There is no rea- in —5 
son for obliging the plaintiff to know where the defend- —* ——— 
ant lives. He has a right to presume, as against the i the —2 

bail, that his original eounty is yet his proper county,. o—_ 

until it be shown'that he knows the contrary, or had rea- 

son to know it. Upon this point therefore, the court now 

differs from Benton v. Duffy, if in that case the demur-. 

rer to the rejoinder was sustained. The report is ob-. 

scure, and it does not appear, what judgment was direct- 

ed to be given; nor do I understand.what is meant in 

the latter part of the opinion, where it is said, that the 

county of the arrest ought not to be departed. from, un- 

less a return of the sheriff evinces, that such county ne 

longer continues to be his proper county. It is. clear, 

however, in the admission, that the original county is te 
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Dee, 1831. be departed from, .where it satisfactorily appears. that it 
R no longer continues to be the defendant’s proper county. 
_— And I do not know, how that could he more conclusive- 
Suits. ly estabjished than by a plea, that at the time of issuing 
the ca. éa. to one county, the principal resided in another 

county, and the plaintiff knew it ; and an admission there- 

of by a general demurrer. We think in that case, that 

the county of the-defendant’s present residence is ** his 

proper county,” and in that respect concur with the jadge 

» of the Superior Court. 

But we think that court erred in saying, that Lincoln 

—— was, or could be found by the jury upon the evidence, to 
single man with- be the proper county of Newton. The plea is, that there 
* — ed was no ca. sa. to Buncombe, in which Vewten was first 
one Sstifes arrested. The replication is, that there, was a ca: sa. to 
the plaintiff, in Lincoln, which was the domicil of.Newton ; and on this 
= hen * last point, to wit, the domicil and residence, the rejoin- 
ing the cv. sa.to der takes issue. The evidence does not establish any 
7 a On thing like a domicil. On the contrary it proves, that 
which the origi- Lincoln was not Wewion’s place of residence—-home. 
nal writ was €X- He had, in truth, no place of residence in North Carolina, 
certainly not in Lincoln. Without house, land, family, 

he wandered about the country, seeking employment de 

die in diem ; and only stayed three weeks in Lincoln for 

the temporary purpose of plastering a house. What 

rights as a citizen was he entitled to, or to what: daties 

was he subject in that county ? He could not vote; he 

was not liable to military duty, nor bound to repair the 

highways. He sojourned there, but did not reside there. 

It was not his county, and his stopping in that county 

was no more to the purposes of residence, than bearding 

for a week, or putting yp a tavern for a night. He did 

not dwell there. nor did he purpose so todo. The judge 

of the Superior Court seems to have thought, that the 
abandonment of Buncembe by Newton, and going into 

another county for any purpose, makes the former cease 

to be the proper county. Clearly not. It is not alone 

that he leaves Buncombe ; for if he went out of the state, 

then there would be no proper county ;. nor that he goes 

into another, which makes the latter his proper county. 
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For he must go there, to inhabit and dwell. either for an Dre. 1831. 


indefinite period, and for the general purposes of liveli- 
hood, or if for a definite time. through the seasons of the 
year, as an overseer or the like. . But a mere casual em- 
ployment iu a job of a few weeks will not give him a do- 
micil there, although he may not have ene elsewhere. 
He is a citizen of the world—a mere bird of passage ; 
not an inhabitant. ast 
This is not like the case of one having no fixed resj- 
dence, dying at a particular place, as to the purposes of 
administration and distribution. There, the place of 
death must he taken, because there is no other. Here, 
the converse is true... The accidental and occasional 
place of being is not taken because there is another cer- 
tain place, namely, the county where the writ was ser- 
ved ; which continues to be ‘* his proper county,” until 
some other is adopted as a fixed residence. 
Per CuriaM.—JUDGMENT REVERSED: 


2 6 @ OH — 


Jacos Conrap v. Davin Daron. 


A sci. fa. suggesting a devastavit by an administrator does not survive 
"against his executor. 


This was a scrrE Pacias, reciting that the plaintiff 
obtained a judgment against Isaac Dalton, administrator 
of Jonathan Dalton, upon which a fi. fa. had issued, which 
was returned nulla bona ; and it was suggested that as- 
sets of the said Jonathan had come to the hands of the 
said Zsaac, and had been by him wasted. After the 
return of this writ the death of Isaac was suggested, and 
process issued to revive the suit against the defendant, 
his executor. The defendant appeared to this process, 
and filed a general demurrer ; which was sustained by 
his Honor Judge Manoum, and thereupon the plaintiff 
appealed. ky. 

The case was submitted without argument by Deve- 
rcux for the plaintiff, and Mash for the defendant. . ~ 
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Dec. 1831." Henptrson, Chief-Justice, after stating the sub- 
Conary Stance'of the pleadings, as above set forth, proceeded: 
®. This is an‘attempt by the creditor to reach the assets of 
Datrox. thé debtor, (Jonathan Dalton, ) in the hands of the execu- 
tor of the administrator; which certainly cannot be done 

atlaw. For neither the administrator of the executor, 

hor the executor of the administrator represents the first 

’ testator or intestate. The unadministered assets belong 

to the administrator de bonis non of the first dead man, 
and may be recovered by him, and when so recovered 
are assets in his hands. And if he ‘neglects to recover 
them, it is a devastavit, and he is responsible for their 
value ; ‘viz: for what he might have recovered. Where 
the goods have actually been wasted by the first executor 
or administrator, I am at a loss to say, what is to be 
done. For a devastavit is in tort, which dics with the 
person. Perhaps our acts of Assembly, reviving all 
causes of action, where property is thesubject of contro- 
versy, that is, all which are not merely vindictive, will 
enable the administratorde banis non to sustain an action, 
even where there has been an actual devasiavit. Where 
the goods remain in kind, and are unadministered, there 
can be no doubt, that the administrator de bonis non may 
recover them. But in no case which I can conceive, is 
the administrator of the executor, or the executor of the 
administrator liable, at law, to the actions of creditors 
of-the first testator or intestate. Where the executor or 
administrator becomes fixed with assets, it is then his 
own debt ; and his executor or administrator is. liable. 
Property or debts, in compensation fer adevasiavit, may 
But upon a in equity afford ground of relief to creditors, legatees 
proper case he and distributees-upon a proper case. But the executor 
may eile ne. of the executor, where there is only one executor of the 


quity, te first testator, or of the surviving executor, where there 

—* posses- are more, is liable at law. For in fact, he is the execu- 

——7—— tor of the first testator. 

ment of debts. When I say, that independently of our acts of Assem- 
Is there any bly keeping alive actions for forts, where property is the 


he pr te mgr Np Subject matter of them, I am at a loss to say how in the 


an administrator case gf a waste of property by the executor or first ad- 
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ministrator, the administrator de bonis non could obtain Dae. 1831. 
satisfaction, I mean where the property has been destroyed. pete: x6 

If the executor or administrator has converted the goods v 

into money, and failed to apply it to the uses of the es- A™*sT#oNe. 
tate, itis so much money in his hands, for which the ad- for a devastavit, 
ministrator de bonis non may support an action, I sup- DY ‘he destruc~ 
pose, for such money received to his use. But this is Quere. 
rather straining the action for money had and received. 3.4 if the ad- 
For it cannot, etherwise than by a fiction, be said to have ministrator has 
been received to the use of the administrator de bonis non. py ag apt 
To sustain the action, we must personify the estate ; and use, i 2 
as the administrator de bonis non represents the estate, ys F — 20 
give the action to him. There is no difficulty when the, ae. 553— 
property remains in kind. And I believe, by a justifi- money had and 
able extension of our acts before mentioned, they may received. 
embrace cases of actual waste. - 


Per CuritaM-—JupGMENT AFFIRMED. 
— BO 


Joann Hopes v. Farquar Armstrone, Admr. of 
THémas ARMSTRONG. 


A judgment against a surety will not entitle him to maintain an action 
for money paid to the use of the defendant, until it has been satisfied. 


AssumpPsiT for money paid tothe use of the defendant, 
tried before his Honor Judge Danrex, at Cumberland, 
on the last spring circuit. On the trial, upon non assump- 
sit pleaded, the case was as follows: 

The plaintiff was the surety of the defendant’s intes- 
tate and of one William Hodges, upon a bond payable to 
one McArthur ; before the bond became due the princi- 
pal debtors died, and the plaintiff administered upon the 
estate of William Hodges, and the defendant. upon that of 
Armstrong ; suit was brought by McArthur against the 
plaintiff and defendant in their representative charac- 
ters, and against the plaintiff upon his personal obliga- 
tion. On the trial, the plaintiff, as administrator, estab- 
lished the plea of ful! administered ; and judgment was 
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Dec. 1831. taken against the present defendant, de bonis intestati, 
T antl against the plaintiff, as administrator, quando, and 
v. in his own right absolutely. To protect himself, the plain- 
Asxsrnoxo. tiff, through the intervention of a third person, paid the 
_ amount of the judgment to McArthur’s@ttorney, and pro- 
cured an assignment of it to be made to a trustee for his 
benefit, and issued a scire facias to obtain execution a- 
gainst the present defendant, de bonis propriis ; but the 
payment by the plaintiff having been held to be a satis- 
faction of the judgment, he failed in that action and then 
commenced the present. Upon these facts it was object- 
ed, that the plaintiff could not recover, because he had 
- not paid the money to the use of the defendant, but had 
purchased a judgment against the defendant, and that his 
proper redress was either by sci. fa..or debt upon that 
judgment. But the presiding judge ruled, that the pay- 

ment was one which would support the action. 

The defendaut then, contended, that the plaintiff, as ad- 
ministrator of William Hodges, had received assets since 
the rendering of the judgment, which were subject to the 
payment of the debt to McArthur, and that as far as those 
assets extended, they were to be applied to the payment 
of that debt. On this ground, the defendant was per- 
mitted to investigate the account of the plaintiff, as ad- 
ministrator of William Hodges. In making this exami- 
nation the plaintiff claimed commissions on the estate ; 
but the claim was resisted by the defendant, because no 
order of the County Court was produced, whereby they 
were allowed upon a final settlement of the administra- 
tion account. His Honor overruled the objection, and a 
verdict was returned for the plaintiff. The defendant 
appealed, and it was agreed in case the opinion of the 
court was against the plaintiff on the first point, that a 
judgment of nonsuit should be entered. 


W. H. Huywood, for the defendant. 
Gaston, for the plaintiff. 
Rurrix, Judge.—As a surety cannot maintain an ac- 


tion against his principal merely wpon the rendering of 
a judgment against the former, it-was material and ne⸗ 
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cessary thatthe plaintiff in this case shouldyshow asa- Dre. 1831 
tisfaction of the judgment by a payment made (by himself. — 
To make that faet appear, he proved that ho deposited the ae * 
money with a fiend, to be delivered to the original cre- Mu⸗raono. 
ditor, with express directions not to pay it in discharge om — 2 
and satisfaction of the judgment, but to take an assign- for money * 
ment thereof, for the purpose of keeping it in force against ak ae ot 
the defendant. Theagent complied with the instructions, must a ee 
and took from McJérthur an assignntent to himself; 4m St payment 
trust for the plaintiff. .This transaction was held in the the debt. 
Superior Court to be a payment. This court entertaing, 

a different opinion. There was no satisfaction of the 

judgment acknowledged of record ; no release of it ; nor 

any receipt of money as and for a paymentof it, No 

payment was intended, - Both the testimony of the wit- 

ness and the deed of assignment prove, that the contrary * 
was intended. The question then is, w whether, against 


the intention of the parties, the payment shall be deemed get ae ba benefit 


to be in satisfaction, because the money belonged to one % pen paren ; 


of thé defendants in that suit. We think not. It is a of th 

common mode, whereby a surety indemnifies himself. — 
He may relinquish it by making payment in satisfaction. tee; or if bound 
Bute may. make the payment, not in satisfaction, and gy take the » 
take-an assignment. If the surety is not @ party to that signmént direct- 
suit, he may take the assignment to himself. This is '¥*° hiczelt. 
generally done by an indorser, who is: not sued jointly 

with the maker. It is greatly for the benefit of sureties 

that it should be so; for many of the rights of the sure- 

ty ate secured only through this principle of subrogating 

him to the securities of the creditors, and entitling him 

to an assignment of them. Hence, if the creditor does 

any act which puts it out of Iris power to make an as- 

signment to the surety, the latter is discharged. Byta- If wen * 
king an assignment, the judgment is ppesetved, and sa- curity * 
tisfaction may be ed from the principal by imme- the suey =) ty 
diate process; which is of great consequence in a case ao it rye 
of insolvency or the death of the principal. If the judg· * 
ment be joint against the surety and the principal. the ™ 

former does not thereby lése his right to an assignment. 

If he did, all claim-té the benevolence ofthe creditor 

Vou. IEF. 33 
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Dac. 1831. would fall with. it. ‘He cannot indeed take the assign- 
Ate ment, in that case, to himself, for that would be an-ex- 
. tinction of the Judgment, But he may take it to another 
person. ‘In law, -the plaintiff alene is the owner of the 
debt. The assignee can act in his name alone. And a 
court of law can take no notice of the trust, upon which 
the assignee or the plaintiff keeps up the judgment. Bat 
if we could, we would not make the legal right unite with 
tifat of the cestui que trust. It is like the owner of an in- 
heritance taking a conveyance to a trustee of an outstand- 
ng satisfied term. The interposition-of the trustee keeps 
the legal and equitable estates apart, even in cquity— 
much more at law. 7 
There is no doabt that McArthur may yet acknowledge 
satisfaction of records. or the assignee may do it in his 
, name, provided the terms of the assignment authorize it. 
| Bat whl i But until that be done, or the judgment be otherwise dis- 
in force, charged, in such wise as to bar a suit on it at law, it re- 
Suinusis on ac. Mains in force. While it does, the surety cannot main- 


iminiain an ac- 
tion for the mo- tain an action, of which the gist is the satisfaction of that 
judgment. ‘ 
This opinion renders it unnecessary to decide the other 
“SG guestions. But there is one of them of very generabeon- 
sequence, which may frequently occur, on which all the 
judges entertain a clear opinion, different from that gi- 
ven in the Superior: Court, which we think it proper to 
express. It relates to the commissions of the executor. 
We think the acts of 1715, 1723 and 1799, taken toge- 
An executor ther, clearly contemplate that commissions, to be retain- 
cannot retain his ed against a creditor or legate, (which were not charge- 
gainst a creditor ableat all at common law, ) must be allowed by the court, 
tl > grace before which the executor is to return an account of his 
been by administratien, or.in which is pending a suit directly for. 


pagan. Na the settlement: of those accounts. A just allowance can 
thesctilement of be made only upon an examinatioifiof the accounts. It 
—* is impossible that a jury can, in this collateral way, have 
P= by, « the information necessary to a proper estimate. Besides 

there is another reason of policy which forbids. it. The 
| account current is to be on the oath of the exe- 
ter. It is frequently important evidence for the credit- 


plea of fully ad- 
ministered. 
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vr upon the issue ef fully.administered. Tlie adminis- 
tration is often within the knowledge of the executor. a- 
lone. In England, he may at any time be summoned by 
the creditor before the ordinary to render his account, 
which the creditor uses as evidence in. the suit at law. 
Here the only method we have of obtaining such an ac- 
count is to witithold the allowance of commissions, antil 
it be returned. The refusal of them, until expressly al- 
lowed by the court, will make it the interest of the exe- 
cutor to do his duty, and make fair disclosures. The 
rule can never be of any importance, except in the case 
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of estates alleged to be insolvent. Whenever that is al- | 


leged by the executor, he must of necessity be prepared 
to exhibit his accounts ; for when‘the estate is exhaust- 


ed, he has nothing’ further to administer, and must be 
ready to return the account curreat. We think there- 
fore, that an executor in default, in not making his-re- 
turn, is not entitled to retain for commissions at the dis- 
cretion of a jury. They only form a charge against the 
estate, when specifically allowed by the court upon the 
settlement of the estate. 

Wherefore the judgment must be seemed, and judg- 
ment ( according to the agreement of the o partion in the 
record ) of nonsuit entered. 

Per Curram.—JUDGMENT REVERSED. 


—0@ em 
AsNER WVIILIAMS v. WIILIAM Woopnovse, et al. 


The plaintiff cannot recover in case for a malicious prosecution without 
producing the record of his — 


The plaintiff declared as follows: 

<¢ And the said Abner complains &c. that heretofore 
“‘ &c. they the said Woodhouse and Salyear together with- 
‘¢ other persons &c. did conspire, combine, confederate: 
‘‘ and agree to accuse and charge the said Abuer, together 
‘‘ with J. P. and W. G.,9f a conspiracy, to cheat and 
“ defraud the said William Woodhouse of one half of a 


EE ———— 
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‘‘ vessel, called &c. and to give and procure evidence a- 
‘* gainst said Abner, J. P. and W. G. sufficient to con- 
‘* vict.them of the said charge, and to catise them to be 


Weonsovsz. «+ indicted for the same charge so unjustly and falsely to 


‘* be made by them the said Woodhouse and Salyear, a- 
** gainst them the said bner, J. P. and W. G..in the 
a Siperior Court &c. and cause them in such court to be 
** convicted. on their trial. And the said Jbner saith, 
“that the said Woodhouse and Salyear did at &c. in pur- 
‘¢ suance of the said corrupt agreement and conspiracy, 
‘¢ cause the said Abner together with the said J. P. and 
‘“* W. G, to be indicted, and him, theysaid Abner, to be 
‘* convicted-for a conspiracy &c. and did appear and 
‘¢ give evidence, and procure evidence to be given against 
“‘ the said Abner, whereof he was convicted, and suffered 
‘¢ much by long imprisonment and loss of money ; altho’ 
‘¢ at the same time it was well-known to the said Wood- 
‘¢ house and Salyear. that the said charge so made was 
‘¢ false and unfounded, and the said Witliam Woodhouse 
‘¢ was not at shat-time, and never was the sole owner of 
‘‘ said vessel, &c.’* e be 

Upon not guilty pleaded, the jury, before Donvex1, 
Judge, at Pasquotank, on the last spring circuit, found 
a verdict for the plaintiff. Upon themotion of the de- 
fendant’s counsel, his Honor set the verdict aside, and 
directed a nonsuit to be entered ; because it was admitted 
by the plaintiff that he had been convicted of the offence, 
for which he averred he had been maliciously prosecuted. 

From this judgment the plaintiff appealed. 

Fredell. for the plaintiff. : 

Kinney, contra. 


Haut, Judge.—From the finding of the jury in this 
case, it may be that the judgment we feel ourselves bound 
to give, will not accord with the justice of the case. 
Admitting that however to be the case, it is better that 
the injury be submitted to, than that a wholesome and 
well established rule of law should be shaken. 

Judgments are.the solemn determinations of jadges 
npon subjects submitted to them, and the proceedings are 




















SUPREME COURT OF NORTH-CAROLINA. 259 


recorded for the purpose of perpetuating them. They Dec. 1831. 

are the foundations of legal repose. Itisstated by Lord “~~ 
Mansfield in Moses v. McFerlan, (2 Bur. 1005,) that the — 
merits of a judgment can never be impeached by an ori- Woo>#ouss. 


ginal suit either at law or in equity ; that the judgment Judgments can- 


no: be impesch- 


is conclusive as to the subject matter of it whilst it isin ed collaterally ; 
force, and until it is reversed or set aside. So it is sta- 94 While 
are unreve 


ted in 1 Stark. on Evid. 224, that the record of a judg- they are conclu- 
ment in a criminal case is conclusive evidence of the fact vee ag 
of conviction and judgment, and,ali the legal consequen- 

ces resulting from it. It is in the nature of a judgment 

in rem. 

When an action {brought for a malicious prosecu- 
tion. it is indispensable that the, plaintiff should not only 
show forth the record:of the prosecution, but also by the 
same récord, his acquittal éf the charge made against 
him. (2 Stark. on Evid, 906). * If he cannot do this, he 
must fai] in his action. So likewise must he fail, if he 
shows forth a record, which shows a verdict and judg~ 
ment of conviction. .That judgment is — of his 
guilt, whilst it is in force. 

But the plaintiff denies that this:is an action for a ma- 
licious prosecution, in the limited, technical meaning of 
that action; but an action on the case in its extensive 
meaning, complaining that the plaintiffsustained damages 
in being convicted of the crime of conspiracy, thro’ the 
agency of the defendants, and by their conspiracy. Head- 
niits the lawfulness of the ¢onviction, but says it was pro- 
cured by the perjury and conspiracy of the defendants. 

The plaintiff certainly confines himself to'very narrow Fre wy the 
limits. He suffered under that judgment, but he admits ion wie 
its legality. He only complains’of the conspiracy and — o of the 
perjury of the defendants. If thtir conspiracy and _per- 44 ay form 
jury, adniitting them to be guilty of them, are considered of sction recov- 
as unconnected with the judgment and the effects of the 2 al- 
judgment, they are offences of a public nature. ‘They the’ he shows 
may be punished for them by indictment. But keeping tion was the re- 
the judgment out of view, they have not injured the — gee 
plaintiff either in person or in purse. Let the case be dis- 


guised as it may, it is an action brought for an injury 
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plaintiff’s guilt is established ‘by the judgment in that 
_ so long must he-be without a remedy. 
Per CurtaM.—JUDGMENT AFFIRMED. 


* at oe 


Bensamin Buntock v. Epwarp Buiiock Ex’r. of 
's Micajan Buitock. , 


Where non aseumpsii and the s/atule of limitgfions are pleaded, and the 
jury find the general issue for the defert#i®; this court will not exa- 
mine the charge of the judge on the plea of the statute. 

The case of Morisey v. Bunting, (ante 1 vol. 3,) approved. 


This was an action of assumpsit, tried at Granville, 
on the last circuit, before Norwoop, Judge. 

Pleas——general issue and the statute of limitations. 
The plaintiff excepted to the charge of the judge upon the 
plea ofthe statute ofjimitations. The jury returned the 
following verdict : “ that the defendant’s testator did not 
assume.” Upon this verdict judgment was rendered for 
the defendant, from which the plaintiff appealed. 


Devereux, for the plaintiff. 
No counsel appeared for the defendant. 


Rorrin, Judge.—The court is precluded from consi- 
dering the judge’s charge by the verdict on the general 
issue. It is found by the jury that the defendant's testa- 
tor did not assume ; which puts the other issue, on the 
statute of limitations, and the instructions of the Supe- 
ad, Court on it out of the question. As the existence of the 

is negatived, the judgment must of course be af- 
psi To this Morisey v. Bunting, (ante | vel. $5) be- 

sides other cases, is a direct authority. 
PER Curum.—J UDGMENT AFFIRMED. 
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Den ex dem. of GuorcE RAR ve Exisna P. Mitten. 


A note Sen for the payment of rent, and proved by the subscribing 
witness to have been executed thirty years ante litem motam, is com- 
petent evidence to prove the date of the lessee’s possession. But it 
is otherwise as to a reccnt admission of the lessee. 4 


After the new trial granted in this cause (ante 2 vol, 
407) it came on to be tried again before his Honor Judge 
DAXIEL, at Burke, on the last circuit ; when the only 


question was, as before, whether @rgenlee, under whom _ 


the defendant claimg@, had a seven years possession, so 
as to perfect a paper title originally defective. Toesta- 
blish the commencement of Greenlée’s possession, the de- 
fendant offered a note given for the rent of the land,signed 
by one Elrod and dated in the year 1800 ; and proved its 
execution by the deposition of the subscribing witness. No 
objection was miade to the note going to the jury—and 
a verdict was returned foF the défendaat, when'the plain- 
tiff moved for a new, trial because the note was impro- 
perly read. His Honor discharged the rule, and gave 
judgment for the defendant, and the plaintiff appealed. 


Scawell and Gaston, for the plaintiff. 
Badger, contra. 


Haru, Judge—Slight mistakes in offering evidence’ 
to a jury, and in the examination of witnesses, particu- 
larly when not objected to at the time, are not, generally, 
sufficient reasons for setting aside verdicts, upon objec- 
tions taken for the first time after the verdicts are re- 
corded. 

In the present case however, it does not appear that 
any mistake has happened. The note was read for’ no 
other purpose than to fix the time, from its date, when 
Elrod took possession of the land for which this suit is 
brought, i in order to make out a seven years possession. 
The note was given by Elrod in the year 1800, and its 
execution proved by the subscribing witness. It cannot 
be believed that it was then given by Elrod, to furnish 
evidence at this day, that Elrod was tenant of the land 
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at that time. The strong presumption is otherwise. I 
admit that an atknowledgment of the note by Elrod of 
recent date would not be sufficient. 

I think there is not the smallest pretence for granting 
a new trial. 

, Per CurtaM.—JUDGMENT AFFIRMED. 


— ⏑— 


Den ex dem. of Epmunn MLixvox v. 
Gingon B. Wineftée. 


Where a deed was proved, and before its registration the boundaries of 
another tract were inserted in it, it was held that evidence of that 
fact did not impeach the deed, but that as to the tract, the bounda-- 
ries of which were inserted after probate, the deed was unregistered. 


Ejectment tried before SrranceE, Judge, at Anson, 
on the last-circuite iro 

The plaintiff claimed title under ajudgment, execution 
ahd .sheriff’s deed ; and having made out his case, the 
defendant offered to prove by the sheriff, that the land in 
dispute had been sold with several other tracts—that by 
mistake it was not inserted in the deed until after its pro- 
bate, and the order for its registration; and that then, 
the mistake having been discovered, the sheriff, at the re- 
quest of the purchaser, inserted the land in question in 
the deed—when it was registered without another pro- 
bate. . The plaintiff objected to this testimony, but his 
Honor received it; and the sheriff upon his examination 
fully supporting the defence, the plaintiff was nonsuited 
and appealed. 


No counsel appeared for either party. 


Haut, Judge.—I think the testimony of the sheriff in 
this case was properly received. It was not the reception 
of parol évidence to destroy or alter a deed, but to support 
it, and to preserve it from contamination, by preventing 
matter dehors the deed from creeping into it. ‘The deed 
shown forth in-evidence by the plaintiff has been acknow- 
ledged in court and registered, and includes the land su- 
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ed for, and to all appearance. conveys title to. it; when Dac. 1831, 


in faet there never was any acknowledgement or order 
of registration, as far as relates to that land ; and itis to 


Morrow 
v. 


rescue the deed from the burden of that falsehood, that Wt1ams. 


the testimony is received. When that is done, the deed 
is placed in its original shape, and like other deeds is un- 
assailable by parol evidence. To say the least of it, tho’ 
probably there was no injury intended to be done to any 
one, the conduct of the sheriff was very reprehensible in 
making the insertion after he had ee the deed 
in court. 

It may be said thatthe plaintiff has a deed for the land ; 
but that deed has been neither proved or, acknowledged 
in court, nor registered. 

Per Curtam.—JUDGMENT AFFIRMED. 


9 Boe 
a . 
Arruvr Morrow efal. v. Wiii1am W1i1114Ms. 


A remainder n chattels, after a life estate, cannot be created by deed. 


D¥rixve for a slave, tried on the last circuit, before 
his Honor, Judge Norwoop. A verdict was taken for 
the plaintiff, subject to the opinion of the court upon the 
following case : | 

Jemima Bradshaw, on the 30th of December, 1820, 
signed an instrument of which the following is a copy : 

‘* To all people to whom these presents s hall come : I 
** Jemima Bradshaw, for and in consideration of the na- 
** tural love and affection, which I have and bear to my 
“ beloved son-in-law Arthur Morrow, and my daughter 
‘* Jemima Morrow, and for divers other good consider- 
‘‘ ations me hereunto moving, have given and granted, 
‘¢ and by these presents do give and grant unto the said 
“* Arthur and Jemima Morrow, my negro boy Abrgham,” 
&c. ( mentioning several articles of personal property ) 
4‘ to their use, and to use singularly to them, and the 
‘* children of Jemima Morrow. that she may have by her 
«‘ said husband, to enjoy full power and possession of af- 
«* ter my death, te have and to hold and enjey all and sin- 
Vor. Ik 34 7 
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Dec. 1831. ‘¢ gularly the saidnegro boy Abraham &c. unto the said 

SNe «Abraham and Jemima and their children, In witness 

WeRNOW 6s whereof Kc. Sd 

WVuaiaus. . Jemima BRRADSEAWV. 
“ Signed in presence of &c.” | 

The plaintiffs were the wife of Morrow, and the chil- 
dren born at the date of the paper above set forth, 

The plaintiffs moved to amend the writ, but his Honor 
being of opinion that they could not recover upon the 
merits, did not notice the motion. ‘The verdict being set 
aside and a nonsuit entered, the plaintiffs appealed. 


Winston and 1. A. Graham, for the plaintiffs. 
No coumiel appeared for the defendant. 


Haut, Judge.—Several valid objections occur to the 
claim of the plaintiffs. 

The first is, that the gift is not established by a deed, 
vat an in- or in its absence by evidence of adelivery ; ;. the writing 
Ger ocal andun, troduced apd relied upon, not being under seal, is no- 
—2— thing more than the declaration of Jemima Bradshaw, 
delivery, is void. that she gave the negro to her daughter and son-in-law ; 

but there having been no delivery, no title vested in them, 
and there being no valuable consideration, no right of 
property passed from her. 

Another objection is, that supposing this writing con- 
veyed the title af the negro, only a remainder is given 
by the donor, after the expiration of her own life. She 
gives the negro in appropriate words enough, but adds 
these words, * to enjoy full power and possession of after 
my death.” Now it has been held in repeated. decisions, 
that such 4 remainder in personal chattels cannot be'crea- 

ann * ted by deed. (Gilbert v. Murdock, 2 Hay. 182. Nichols 
dock, (2 Hay. ¥- Cartwright, 2 Mur. 137. Graham v. Graham, 2 Hawks 
eng G3 $22. - Sulton v..Hollowell, ante 2 oul. 185. Foscue v. 
Mur. 127 ) Gra- Foscue, $3 Hawks 5+8.). The doctrine may therefore be 
te 32, considered as settled. 

an a — But laying these »objections dut of the case, another 
Sution y. Hollow “ight be taken... Jf the title to the negro passed by the 
ell, (ante 2 vol. writing. it vested in Jemima and Arthur Morrow, and not 


185) approved. i) their children. A use only was declqred to them, and 
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they oak not to be plaintiffs. The ¥ecord shows, that 
a motion was made to amend the writby striking oat, 
probably to remedy that uifstake. But it does wot! ap- 
pear what became of it. 

These objections arise upon the record, and appear to 
me to be fatal. Itherefore think judgment should be gi- 
xen for the defendant. 

Per CortamM.—Jc0pGMENT AFFIRMED. 


Hr & Natt v. SamvuEt Cuinp. 


Where the sheriff has two writs of f. fa. in favor of thesame plaintiff, 
one against a principal debtor alone, and another against the same 
debtor and a surety, and raises money by a sale under both writs, it 
is to be applied pro ra/a to both ; and neither the sheriff nor the plain- 
tiff can, by a subsequent application, affect the right of the surety to 
have the judgment against him discharged pro (anto. 


At August term, 1829, of Orange County Court, the 
plaintiffs obtained a judgment against Thomas Clancy and 
James Child for $979, and also against the same persons 
together with the defendant as their surety, for the sum 
of $5283. Writs of fi. fa. issued on each of these judg- 
ments, returnable to February term, 1850, which were 
levied upon the property of the principal debtors. Writs 
of venditioni, with clauses of fi. fa. issued, returnable to 
May term following, upon which the sheriff retarnéd that 
he had made the sum of $3212 ; and the plaintiff’s at- 
torney gave him a receipt for $2600, stating it to be in 
part satisfaction of two executions in favor of the plain- 
tiffs. Alias writs of venditioni exponas, with clauses of 
fi. fa. then issued, wpon which was made the farther sum 
of $606. After the return of these writs, the sheriff be- 
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pons 


Cate. 


ing about to pay the residue of tlie $3212 made ander the . 


writs returnable te May term, and also this sum of $606, 
to the plaintiff’s attorney, was informed by him, that he 
should apply the payment first to thé satisiiction of the 
small execution, and the residue as fat as it would go to 
the large oné to which the defendant, as surety, was a 
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Dec. 1831. party. This application was objected to by the defend-. 


—* * ant, who insisted that it should be applied pro-rata, to 
both executions. The sheriff stated that he was desirous 
* 


the money should be applied ina manner fo release bim 
from responsibility to either of the parties; and subse- 
quently, the attorney of the plaintiff received the money 
from the sheriff, and gave him a receipt therefor, stating 
it to be in full satisfaction of the small execution, and 
in part satisfaction of the large one. Another fi. fa. is- 
sued on the large judgment, and the property of Thomas 
Clancy and James Child being exhausted, it was levied upon 
the goods of the defendant who paid $715, alleging that 
the application by the plaintiff’s atterney was improper, 
and that the sum then paid by him was in full of the ba- 
Jance due upon that judgment. If the application made 
by the attorney was proper, then $200 was still due up- 
on the judgment. 

The foregoing facts were stated upon a motion to the 
County Court, made by the plaintiffs, to issue another 
execution. But the motion was overruled and the — 
tiffs appealed. 

His Honor, .Judge Swarn, on the last circuit, affirm- 
ed the judgment of the County Court, and the plaintiffs 
appealed. to this court. 

W. H. Haywood, for the plaintiffs. 

Badger and Winston, for the defendant. 


Rurrix, Judge.—If the money raised upon the two 
executions is to be applied to each in proportion to the 
debt, that in which Samuel Child is a defendant is satis- 
fied thereby, and by the payment of the sum of $715, af- 
terwards made by him. The creditor contends, that 
his execution against the two shall be first satisfied, so 
as to throw the whole unpaid balance upon the other. 

No authority has been adduced in support of the po- 


* sition; nor do I perceive any principle on which to 


ev’ 


place it 

It is not the question, what the creditor might have 
done, or the sheriff. . But the controversy is, what is the. 
effect of what has been done by each of them. No doubt 
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the creditor could have enforced the entire satisfaction of 
the small debt by withholding his larger execution, 
til that was done. And there is no doubt also, that affer 
both were delivered to the sheriff, that officer might have 
proceeded to satisfy the whole execution against the three, 
out of the property of Samuel Child, and thereby left the 
estate of the other two open to the ether writ. This in- 
deed places a discretionary ay sheriff’s hands; 
according to the exercise of which, the one debt will be 
wholly or partially satisfied. This is necessarily so, 
where the one writ is against one person, and the other 
against that person and another ; for each defendant is 
liable for the whole. And it is a powenwhich the party 
cannot control by directions. The officer is govered by 
the mandate and force of the writ. But the sheriff may 
first seize and sel], under both writs, the estate of him 
who is defendant in both. If he does, the estate of him 
who is defendant in but one is liable only for the balance 
due upon that execution, after the legal application of 
the money before raised» The question then is, whet is 
a due application of that money ? 

If the two executions were at the suit of different ia 
tiffs, (on which, by the way, the sheriff has thé same 
discretionary power as that above mentioned,) there is 
no doubt that each would be entitled to its share of the 
money. I can discover no difference, where there is the 
same plaintiffin both. The writs create certain well known 
liens, and entitle the plaintiff, where there is conflicting 
process, to certain portions of the money raised upon the 
two jointly. If the sheriff seize only the estate of him 
who is defendant in both, and each has an equal lien, 
and is entitled to a proportion of the fund, and sell that 
estate ; the seizure and sale satisfy both writs pro tanto. 
If the sheriff thus apply the money, what complaint ‘has 
the plaintiff? If they are different persons, manifestly 
none ; for he whose execution is only against one gets 
his share of his debtor’s estate. If there be the same 
plaintiff, he has as little ; for the estate of him who is the 
debtor in both has been applied to each as the law di- 
rects ;. and the balance upon the execution against that 
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defendant and another is satisfied out of the estate of the 
latter. There could be vo action against the sheriff for 
thus dividing the money raised on both, out of the effects 
of him against whom both run. But if directions from 
the party could control, there were pone here; and the 
sheriff appropriated the money by ‘his return. The sub- 
sequent act of the plaintiff, even with the sheriff’s assent, 
could not alter it ; beeause the writ was already satisfied 
pro tanto. It is tr#eof debts generally, that the creditor 
may apply the mon¢y, ifthe debtor does not direct a special 
application, to Which of the two debts he cheoses. But the 
very act of raising money on an execution is an applica- 
tion of it to that debt, according to the legal effect of the 
execution. I say raised on it, because, as I have already 
remarked, the sheriff may, where an execution is against 
two, satisfy it out of the estate of either. But the credi- 
tor, who has two debts, can keep the control of both in his 
own hands, only by holding up one of the executions. If 
he deliver both,’he places it in the power of the sheriff 
to adt upon both, against the property of him who is de- 
fendant in both ; and the money levied on both is equally 
applicable to both ; indeed is applied in the very act of 
raising it. ; 

Pex Cur1aM.—JUDGMENT AFFIRMED. 


— @ OH 


Purie Cansier v. Joun Hoke et al. 


The return of a processioner must set out the courses and distances in 
words at full length. And where the courses were expressed by ab- 
breviations, and the distances in figures, the return was set aside, 
Henpeason, C. J. dissentience. 


"The plaintiff sued out in the County Court, an order 


for the processioning of five acres of land lying in Lin- 


coln, adjoining the lands of the defendants, to.which the 
processioner returned that he had run several lines, and 
had been forbidden by the defendants from proceeding 
further with the survey. Upon this return, the County 
Court under the act of 1799 (Rev. c. 541) appointed five 
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. | freeholders to complete the processioning, who made their Dst. 1831. 
- | return setting forth the courses in abbreviations, thus— ye 
n. for north &c.—and the distances in figures instead of * 
| | words. The defendants objected to the return, but it Hoxz. 
} was confirmed by the County Court, from which the de- 
: fendants appealed. 
His Honor, Judge Dan1e1, on the last circuit, affirm- 
ed the judgment, and the defendants again appealed. 
Gaston, for the defendants. 


The Attorney General and Hogg, for the plaintiff. 





Haun, Judge.—When I observed, that the first act on 
processioning which is to be found in the Revisal, (c. 14,) 
declared, that any person whose lands were twice pro- 
céssioned according to that act, shall be deemed and ad- 
judged the sole owner of such land, and that it was sup- 
posed that clause gave a title to lands which might 
be twice processioned under the act of 1792, (Rev. c. 365,) 
I could not but consider it as a proceeding fraught with 
danger to the rights of land proprietors, and felt myself 
altogether justified in throwing every legal impediment 
in the way of title, thus to be consummated. I was 

prepared to say, that the processioner’s return in this 
case was not made out according to the 6thsection of the * 
act of 1792, (Rev. c. 365,) which declares, that “ the 
processioner shall make out a certificate in words at full 
length, for each tract by him processioned ;” an objec- 
tion, which I should be at a loss how to get clear of in 
cases of minor importance. The act is imperative ; and 
the processioner’s certificate is not made out in words at 
full length. And for that reason the report must be set 
aside, with leave to the plaintiff to proceed further in the 
cause, as the law directs. 

It is to be observed, that the act of 1823, (c. 14.) di- 
rects that lands shall be processioned, and the marks 
renewed once in every three years. And that he, whose 
lands are twice processioned, shall be adjudged the sole 
owner of such lands. The dct of 1792 leaves every per- 
son at liberty to have their lands processioned or uot. 
If they elect to have them processioned, no particular 
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time-is -stated in which it is to be done. They may 
have them processioned to-day, and again to-niorrow. 
And the doubt may be very honestly entertained, whether 
that is such a twice processioning, as will give a good ti- 
tle. The present case does not require an opinion to be 
given on this point. 


Rurrin, Judge, concurred. 


Henverson, Chief-Justice, dissentiente.—I cannot but 
believe, that the words at full length, to be found in our 
processioning acts, are fully satisfied by abbreviations, 
not only. of common, but I believe I might say of univer- 
sal use: as N. for North, E. for East, W. for West, 
po. for poles, chs. for chains, when it is shown by the con- 
text, that these abbreviations are used as descriptive of 
the courses and distances. There can be in such case 
no possibility of a mistake. In our acts, describing the 
mode in which surveyors shall make out and return plats 
of vacant lands, made upon entries, the words are ‘* words 
at length.” And surely there can be no substantial dif- 
ference between words at length and words at full length. 
Yet this interpretation would render nearly all of our 
surveys void. And thereby also, our grants would be 
annulled. ‘The iegislature meant, that as the thing was 
to be done in words, and frequently for the use of plain 
and unlearned mes, the proceedings should be so de- 
scribed, that all could understand them. I must there- 
fore declare my dissent from the opinion of the court, for 
I think that the proceedings should not be quashed. 


Per CuriaM.—JUDGMENT REVERSED. 
8 @ 
Simon Gentry V. Curistopaer Waestarr et al. 
The husband acquires by marriage no estate in the land of his wife, of 
which he is not actually seised. And where the wife hasa vested 


remainder in lands, a sale, in the life time of the particular tenant, of 
the husband’s interest passes nothing to the purchaser. 


This was a petition for Partrrion. The demandant 
averred, that John Baird being seised of the land of which 
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partition-whs sought, devised them te John Kerr and his Dec. 1831. 


wife Margaret, for their joint lives, with remainder to 
the issue of the wife—that the wife died leaving several 
children, and among them Margare!, the wife of the de- 
fendant Wagstaff—and that the demandant had purcha- 
sed the interest of Wagstaff at an execution sale. 

The defendants pleaded, that at the sale of the inter- 
est of Wagstaff in the land, John Kerr, the tenant for life, 
was alive—and the demandant demurred. 

His Honor, Judge Norwoop, at Person, on the last 
circuit, overruled the demurrer, and dismissed the peti- 
tion, whereupon the demandant appealed. 

P. H. Mangum, for the demandant.—The judgment of 
the court in this case, depends solely upon the question, 
whether any interest passed to the petitioner, by virtue 
of the sheriff’s sale under the éxecution, set forth i in the 

‘petition and admitted by tlie plea. 

No analogies from the English decisions can be ex- 
pected in this case ; because in England, land could not 
be soli as in this state, under a fieri facias. Nor is this 
case analogous to an execution sale of personal proper- 
ty ; because, to render a sale of personal property by vir- 
tue of an execution valid, the chattel to be sold must be 
cither in the actual or potential possession of the officer, 
so as to enable him to give possession of it to the pur- 
chaser ; and so as to enable the bitlders present, by in- 
spection of the property, to judge of its probable value, 


and thereby prevent an injurious sacrifice in the sale of . 


it. Notso, in the case of the sale of land by execution ; 
for among other reasons, it may suffice to say, ‘that land 
being immovable cannot be delivered to the purchaser by 
manumission ; and it being subject at all times previous to 
the sale, to the observation of such as may wish to pam 
chase it, a public sale of it as the law prescribes, will not 
probably produce a sacrifice in the value of it, or afford 
facilities to the conithission of fraad upon those who may 
be interested in its 8éNing for a good price. But it is 
contended, that this cause depends upon the true con· 
struction of the British statute of the 5th of George 2d c. 
7, and upon the interest which a husband acquires in his 
Vor. IFF 35 
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wife’s real estate by their intermarriage. What is the 
proper construction of the statute of George 2d? It is 
contended, that by virtue of that statate, every descrip- 
tion of legal interest, which a debtor may have in or to 
land, is subject to be sold under execution. Some equi- 
table interesis have been rendered subject to sale by exc- 
cution, by the General Assembly. But they do not af- 
fect this case. If the construction of the statute of George 
2d I contend for, be correct, it will not be necessary to 
call in any other aid, so far as this part of the case is 
concerned, than what that statute affords. The position 
then which I assume, is, that any legal interest whutever, 
which a debtor may have in and to land in this state, is 
liable to be sold under and by virtue of a fieri facias. 
The next inquiry is, what interest did Christopher Wag- 


_ staff acquire by his intermarriage with a daughter of 


Margaret Kerr, in the land devised by Baird, to John Kerr 
and his wife during their joint lives and the life of the 
survivor, with remainder in fee to their children ? The 


* interest which the wife of Wagslaff had in the land devi- 


sed in the life time of her mother, was, according to all 
the authorities, a vested remainder in fee in an undivided 
part. What sort of an interest is a vested remainder in 
fee? Is it a legal, or an equitable interest ? I appre- 
hend it is clearly a legal interest. It is one that is recog- 
nized, and has ever been recognized by courts of law. 
Was this interest @ freehold interest, as well as a legal in- 
terest ? It is called a freehold remainder. ( 2 Bl.» Com. 
166). The interest then which Mrs. Wagstaff had in the 
land devised in the life-time of her mother, may be deno- 
minated a freehold, legal interest—for every fee. simple is 
a frechold estate, whether it be in possesssion or remain- 
der. Margaret Kerr, clothed with this freehold, legal in- 
terest, intermarries with Christopher Wagstaff. Does 
not Wugstaff acquire some estate or interest in this land, 
by his marriage ‘: ipso facto” ? If he acquires any inte- 
rest, it must partake of the character of his wife’s estate 
therein... That was.a legal interest; and if he has any 
by virtue of his marriage, the interest thus acquired 
must also be a /egal interest. For I am yet to learn that 
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in any possible case, the husband can acquire in his wife’s 
estate, by virtue of his marriage, rights of a different cha- 
racter from those of his wife in the samé estate at the time 
of marriage, so far as regards the distinction between Ie- 


gal and equitable interests. The question recurs—did - 


Wagstaff acquire any interest in this land by virtue of his 
marriage? If he did not, I will venture to assert, that 


this case constitutes an anomaly in the law, unsupported - 


by authority and contradicted by legal aualogy. I grant, 
the estate which 77 agstaff acquired was not a ‘* tenancy 
by the curtesy.”” Why? Because among others, to con- 
stitute such an estate, two things are essential which are 
wanting in this case, viz a seisin in deed of the land ow 
the part of the wife, and the subsequent birth of living is- 
sue. Neither of these facts are, in this case, pretended. 
The wife of Wagstaff, at the time of her marriage, was 
not seised in deed of the land ; because one of two life-es- 
tates created by the will of John Baird, liad still to fall ; 
and the surviving tenant for life had the actual posses- 
ston in deed. But at the time of her marriage, she had 
a seisin in law of a vested remainder in fee, which is not 
a bare right or possibility, but a-swbstantive estate, upon 
which a release will operate. (Co Eilt. 267, a.) And 
this, I contend, was a suflicient setstn, within the mean- 
ing of the authorities and according to tlie reason’ of the: 
law, to confer on her husband an estate in right of his 


wife, by virtue of Isis marriage ‘‘ ipso facto.” Suppose 


that in this case, Margaret Kerr had been seised in deed ' 


of an undivided child’s part in this'land, at the time of 
her marriage—or in other words, suppose that her mo- 
ther as well as her father had died previously to her mar- 
riage. What estate would her husband then have acqui- 
red by the marriage ** ipso facto”? It. would not have 
been “ a tenancy by the curtesy” ; but it would have been 
a freehold estate—an estate of as high dignity in legal 
estimation as that by ‘‘the curtesy.”” It weuld have been 
a freehald estate in right of his wife, that would havecon- 
tinued as long as the coverture——as long as their joint 


lives. It would necessarily have had that duration, and: 


may have continued longer by the subsequent birth of a, 
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living child, in. the life-time of the wife. (Co. Lilt. 2 vol. 
351.4, and Reeve’s Dom. Rel. under rights of husband, in 
wife's real estate, and references), I have supposed. the 
case of. a seisin in deed on the part of the wife; but I ar- 
gue that, such “a seisinꝰ is not necessary to confer on the 
husband such an estate in right of his wife.as Ihave de- 
scribed, although it is necessary to constitute “ a tenancy 
by the curtesy.”” Why? Because in the first place, the 
authorities ‘are silent on the subject of a seisin-in deed, 
when treating of the estate the husband gains in the wife’s 
land by the faci of the marriage. They speak of +a sei- 
sin” only on the part of the wife; which is a 
term of art and is civil ur natural, or in /aw or deed, 
(Co. Litt. 200, b.); whereas, on the other hand, 
when treating of a tenant by ‘‘ the curtesy,” they express- 
ly state that a seisin in deed, in contradistinction to a sei- 
sin in law, is necessary to constitute it. And secondly, 
‘¢a seisin in deed,” in such a case, is not necessary, be- 
cause the policy of the law does not require it; but on 
the contrary, the policy of the law is otherwise. Why does 
the law require ‘‘ a seisin in deed”? on the part of the 
wife, as one thing essential in constituting: “‘ a tenancy by 
the curtesy”? If there be any reason for it; | appre 
hend it is, to stimulate the husband to an industrious im- 
provement of his wife’s real estate, and thereby add to 
the physical strength of the country by increasing its 
wealth ; which could not be done unless he possessed him- 
self of her real estate. “ A. tenancy by the curtesy” is 
a preferable estate to that acquired by the fact of the mar- 
riage—although it is not one of a higher dignity; both be- 
ing freeholds ; and hence the law supposed, that by be- 
stowing on the husband this additional boon conditional- 
ly, its policy in this respect would more certainly be pro- 
moted. No.such reason applies to the estate: which the 
husband: gains’in his wife’s lands by the fact of her mar- 
riage; ner can any adequate reason be. assigned for re · 
quiring in sucha case, ‘‘ a seisinin deed.” The policy. 
of\the, law, does not requiro it. Why? By. the law of: 
the.country, a man, by marrying, becomes responsible im- 
mediately te pay all the debts of his wife, without refer~ 
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ence to the amount of the estate which she may bring to 
him. This stern, inflexible rule of law would frequent- 
ly expose the husband to great inconvenience and loss, 
if the law did not at the same time, throw around him 
the panoply of its protection, by giving to him an availa- 
ble interest in all his wife’s property. This, I contend, 
it does. 
To apply this. supposed policy of the law, which is 
certainly sound, to this case,.and what will be the re- 
sult ? Christopher Wagslaff marries Margaret Kerr, who 
is seised of a vested remainder in fee in an undivided 
part of a tract of land ; he, by the faci of marriage, is 
bound to pay her debts ; and the law, to enable him to 
do so, gives to him at the same time, an interest in this 
vested remainder which will necessarily continue during 
the coverture, and may possibly continue longer. This 
interest must be available ; otherwise, it would be nu- 
gatory. Again, it will not be denied, I presume, and 
and no authority need be cited to prove the truth of the 
position, that if Wagstaff, after his intermarriage with 
his. wife and before the death of the tenant for life, had 
executed a deed of bargain and sale for a valuable consi- 
deration, purporting to convey all his interest, in right 
of his wife, in her vested remainder in fee in an undi- 
vided part of the land devised ; he, Wagstaff and wife, 
after the death of the tenant for Jife, could not have re- 
covered possession of the land, againsthisgrantee. Why? 
It matters not, whether it be because. he: had . previously 
conveyed his interest in right of his wife, by the deed of 
bargain and sale, or because he would be estopped by his 
deed, purporting to convey. Either would be sufficient 
to bar his recovery. And the same consequences, I con- 
tend, would ensue from the. sale of his interest.under an 
execution, as.stated in the petition. _The,judgment and 
execution, under which thesale was had; and,the sheriff’s. 


deed, at the very least, would estop him,fromdenyiag the. 
title of the plaintiff in this:cause to the premises in ques- | 


tion ; and that too, whether Wagstaff and wife, were ei- 
ther plaintiffs or defendants. The-plaintiff, by force of 
his purchase at the execution. sale,. set forth, in the. peti- 
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Dec. 1831. tion, is placed in the shoes of Wagstaff to every intent and 


Geyrrr 
. 


purpose, to the extent of the present claim ; and neither 
Wagstaff and wife, nor the other defendants, can success-' 


Waostarr. fully resist this petition. | And this is true in this case, 


whether the execution sale actually conveyed to the plain- 
tiff the estate, as it is contended it did, or whether the 
judgment, execution and sheriff’s deed vperate on Wag- 
staff and wife by estoppel only.. For the plea is a joint 
plea, and is good as to all, orbad as to all the defendants. 


W. 4. Graham, for the defendants, argued that the 
wife must be actually seised, and not merely in law, to 
entitle the husband to his curtesy ; and that seisin denoted 
the completion of that investiture, by which the tenant 
was admitted into the estate, and without which a freehold 
could not be constituted ; and he cited, Taylor v. Hoode, 
(1 Bur. 107.) 2 Bl. Com. 127. 2 Keni’s Com. 110. 4 Id- 
29. Preston on estates, 215. 2 Bacon’s fb. 224, Thomas 
Co. Lit. 646, and 672. De Grey v. Richardson, (3 Atk.469.) 


Henperson, Chief-Justice.——When this case was 
opened, my impréssion was, that as the interest of the. 
wife was a vested remainder in fee, ‘after an estate for” 
life in her parents, and was therefore incapable of a sei- 
sin either in deed or in law, the law cast an estate on 
the husband during the marriage, which he could him- 
self aliene, and which could consequently be sold for his 
debts. I was led to this conclusion from cases, which I 
then thought analogous ; to-wit, where the estate was 
incapable of an actual seisin, as in cases of advowsons, 
rents and other incorporeal hereditaments ; that the law 
gave them to the husband during the marriage, and upon 
the death of the wife, having had issue’ born alive, he be- 
came tenant by the curtesy thereof; and that upon the 
death of the wife, her heir succeeded to her estate or in- 
terest’ therein, without an actual seisin by ‘her. But 
upon reflection I am satisfied that all these analogics 
fail. That as regards the freehold interest of the wife, 
the husband by the marriage alone can acquire no estate 
or interest ; and that there must be an actual seisin of 
the husband, during the marriage, of such estates 9s ad-* 
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mit of it ; as. in lands and other corporeal hereditaments; Deze. 1831. 
and in both corporeal and incorporeal estates a present “~~” 


interest. I confine myself to freehold interests. ‘This 


Genta Y 
v. 


rule is founded, J think, on feudal reasons ; andalthough Waesrarr. 


the doctrine of feuds has in a. great measure been abol- 
ished, still many of the rules growing out of it remain, and 
govern our real estates, and this among others. The reason, 
why in freehold interests there must be a present estate in 
the wife to give the husband an interest, arises from the prin- 
ciple of the feudal law, that it is the frecholder only, who 
is bound to perform the feudal duties ; and that as the 
functions of the government could not otherwise be car- 
ried on, (as the feudatory was concerned in the making 
and administration of the laws, as well as the defence of 
-the kingdom, ) there must in every feud be a freeholder. 
For if one feud could be withdrawn from the obligations 
by law imposed on it, all might ; and thereby the func- 
tions of the government would entirely cease. Hence 
the rule, that the frechold could not be in abeyance, or 
in n» one; and hence grew the rule, that a contingent 
freehold remainder must be preceded by a particular 
freehold estate. But no such rule prevailed with the re- 
sidue of the inheritance. It miglit be in abeyance, in 
uncertainty, or as is expressed by some, in nubibus. All 
that was required was, that there should always be a free- 
holder to occupy the land, and answer for its duties. 
Where there was one, the ulterior limitations might be 
to uncertain, persons, provided the uncertainty was re- 
moved before or at the time the person was wanted to fill 
the frechold. Hence the rule, that the contingent event, 
on which the remainder is to vest, must happen, orsthe 
contingent remainder man must be in esse during the 
particular estate, or eo instanti that it determines, that 
there may-be no chasm. A child in ventre sa mere would 
notatcommonlaw fillthe freehold, and make the contin- 
gent remainder good. Hence the law is entirely regardless 
of looking out the remainder man, until he is wanted to 
fill the freehold, and will not before that time decide on 
the person to take,” As where there is an estate to A for 
life, remainder to B and his heirs ; B dies living A ; the 
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Dec. 1851. heir of B is not looked for until the death of A. For wi- 
~~“ ti} that time he is not wanted to fill the freehold ; altho’ 
® B had a veste«| interest, and he who is the heir of B at 
Waostarr. s death, and not he who is heir at B’s death, succeetls 
to the estate. We had a remarkable application of this 
rule séme years ago, in the late Supreme Court, in the 
case of Exum v. Davie. (1 Murph. 375.) Anestate was 
limited to Harwood Jones for life, remainder to John Jones 
and his heirs. John Jones died before 1795, (when the act 
passed calling the females equally with the males to the 
inheritance, ) leaving a son and a daughter. The son 
was then his heir, to-wit, at his death. After 1795, 
Harwood Jones, the tenant for life, died ; at which time 
both the son and daughter were the heirs of John Jones ; 
and they both succeeded equally to the estate. It was 
said to be quite immaterial who were the heirs of John 
Jones. as to these lands, when John Jones died. For there 
was a freeholder in the person of the particular tenant ; 
and the law looked for the heirs, only. when they were 
wanted to succeed to the freehold interest, which was on 
the death of the tenant for life. In the case before the 
court, the law does not look for the children of the ten- 
ants for life, until the estate of the tenants for life de-. 
termines. For they were wanted for no purpose, and 
as the husband had no duties to perform in regard to the 
lands, the law gave him no interest or estate thercin. I 
have confined myself entirely to freehold interests. As to 
chattel interests in lands, as terms for years, the doctrine 
of feuds does not apply, as they were unknown to the 
feudal law. 

Ree oe As to the argument, that the husband could have sold 
sell only such these lands by estoppel, so he might sell any other lands 
—— = in the same way ; but the sheriff can only sell what the 
execution can “efendant himself can sell, where his conveyance ope- 
convey by deed rates by way of passing or transferring an estate ; not 
Pine ane the Where it operates by way ofestoppel. Ifit included sales 
deed of the be « operating by the latter mode, the sheriff might sell any 
operate only by tract of land, or all the lands in his county. 

I have entered more at large into this case, from what 


conveys nothing fell from me, when it wasopened. The authorities cited 
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and relied on by: the defendant prove that there must be Due. 1831, 


a present interest and ascisin of corporeal hereditaments. 
(Taylor v. Hoode, 1 Bur. 107. Tho. Cv. 672, 582. 2 Bl. 


FF ea 


SEaweELt 
v. 


Com. 127. 2 Bac. Ab. Curlesy,C. 2, 8. Preston on Estates, one. 


215.) It may therefore be said as universally true, that 
by the marriage the husband acquires no interest in the 
corporeal real estates of the wifo until actual seisin; and 
therefore can. have no interest in her real estates in re- 
version or remainder, dependant on or after a preceding 
frechold estate therein in another, until the determima- 


tion of that estate, an. a seisia in him. 
Per Curiam.—JUDGMENT AFFIRMED. 


aD Sete 


Den ex dem. of James Ssawsnt v. 
Bank or Cape Fezan. 


Sealin is nesessary to the validity of all writs, except those issuing to 
the county of the court where they are returaabdle ; and a sheriff by 
acting under an unsealed writ, does not thereby render it valid. 

The cases of The Governor v. Mecha», ( 3 dawks 226) and Barden vy. 
MeKianie, (4 Id. 229) anproved. 


Esecrment, tried on the spring circuit of 1830, be- 
fore his Honor, Judge Nonwoop, at Cumberland. 

The plaintiff claimed title under a sheriff’s deed for 
the premises in dispute, dated June 2d, 1823, and reci- 
ting ‘+ an execution” which issued from the County Court 
of New Hunover, against Peler Perry and Dominic Ca- 
~aux for $662 90, and produced the record of a judgment 
against Perry and Cazaua entered up in New Hanover 
County Court, at August term, 1819, and a fi. fa. there- 
on, tested the 2d Monday of August, 1820, and return- 
able the 2d Monday of November following, which was 
returned levied upon the land in question, on the 11th of 
November, 1820, as the property of Perry, subject to sun- 
dry prior levies,made under executions issuing from Cum- 
berland County and Superior Courts, at the instance of 
the defendants. The plaintiff also produced a venditioni 
exponas tested the 2d — of November, 1820, apd 
Vor. ITF. 
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. returnable the 2d Monday of February, 1821, which re- 


cited the former levy, and upon which the sheriff return- 
ed that he had on the 9th of February, 1821, sold the land 
levied on under the fi. fa. to the lessor-of the plaintiff. 
The defendants objected that these writs did not con- 
fer upon tlie sheriff a power of sale ; -and to support the 
objection, produced the original venditioni eaxponas, and 


‘proved that it had never been sealed with the seal of New 


Hanover County Court, and urged Ist, that'for this rea- 
son the writ was a nullity, and 2d, that as the sale took 
place after the return of the fi. fa. it was made without 
any authority in the sheriff, and consequently was ino- 
perative. But his Honor overruled the objection, think- 


‘ing that although the writ was not legally authenticated, 


yet if the sheriff thought proper to act under and recog- 
nize it, it warranted his subsequent sale. 

The plaintiff also offered in evidence several judgments 
and executions in favor of the defendants against Perry, 
and proved that they were in the sheriff’s hands at the 
time.of the sale; and that the proceeds of the sale had 
been applied to their satisfaction ; but it appeared that 
the agent of the defendants had directed the sheriff not 
‘to sell under these writs, although he had not withdrawn 
them, nor paid or tendered the sheriff his fees. 

The defendants claimed title from Perry under an as- 
signment of a mortgage, prior in time to the lien of the 
execution under which the lessor of the plaintiff purcha- 


-sed. This was impeached as fraudulent between the 


mortgagor and Perry, and a verdict being returned for 
the plaintiff, the defendant appealed. 

Hogg. for the ‘defendant, argued 

ist. That'a seal was absolutely necessary to every 
writ, which issued to a sheriff of a county.other than that 
in whith the court washeld. ( Act of 1797, Rev. c. 474, 
8. 5. Guvernor v. Mcltae, 3 Hawks 226 ). 

2d. He contended, that the rule laid down by the judge 
in the coart below, in effect, gave the sheriff the power 
of deciding what was valid process and what was not ; 
and of course, enabled him to determine the preference 
to be given to one of two executions ; whereas his oflice 
was strictly executive. 
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sd. That if the writ of venditioni exponas was inope- Dee. 1831. 


rative for want of a seal, the prior fi. fa. which had been 
returned at the time of the sale did not authorize it. (Bar- 
den v. McKinnie,4 Hawks 279. Amyelt v. Backhouse, 3 
Mur. 63. Ellar v. Ray, 2 Hawks 568). 

Gaston and Badger, for the plaintiff, argued 

ist. That the want of\a seal.did not invalidate the ven- 
ditioni eaxponas. If not sealed, the sheriff was excused 
from. acting ; but if he chose to act, a purchaser was not 
affected by the want of form. (1 Archb. Pr. 193, 324, 
Gilb. Law of Evid. 40. Bull. NV. P. 254. Peake’s Evi. 
59. Jackson v. Pratt, 10 Johns. Rep. 587. Cresson v. 
Stout, 17 Id. 116). 

ad. Thata sheriff may sell land under a fi. fa. after its 
return, and without a vendilioni exponas ; and they com- 


mented upon the case of Barden v. McKinnie, and endea-. 
vored to show that it stood upomits peculiar circumstan-. 


ces, and that it was inconsistent with the cases of Whea- 
ton v. Saxton, (4 Wheat. 503). Toomer vy. Purkey, ( 1 
Se. Car. Cons. Rep..523.). Tayloe v. Gaskins, (ante 1 
val. 295.) 

$d. ‘That the plaintiff’s title was valid under the exe- 
eution in favor of the defendants, and cited Haywood v. 
Hildreth, (9 Mass. Rep. 395). Prescott v. Wright, (6 Ha: 
20). 


Henverson, Chief-Justice.—A writ issued to another. 
county must be under the seal of the court from which it- 


issues. Without a seal it confers no power on the she- 
riff; and his acting under it cannot give it validity. 


This has heretofore been ruled in this court, in the case 


of The Governor v. McRae. The act of 1797, (Rev. c. 
474, s. 5,) dispensing with the sealing of process in the 
cases mentioned in it, operates only in those cases. And 
it is a sufficient answer to say, that*this is not one: of 
them, and therefore must be ‘governed by the general 
rule. But if that act has any effect in this cagey it is to 
shew, that a seal isherenecessary. For ifby the general 
rule it was not, why make the exception?, 

It.is next.contended, that the levy under the fier facias 
issued from New-Hanover County Court, and returned to 


oa 
SEawsLn 
oO 
Bawk oF 
Carg Franz: 
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Dre. 1831. the succeeding session of that court, levied-on the lot in 
wY~ dispute, gave the power t6 sell ; and that altho’ this case 
may be embraceil by the reasoning of the court in deli- 
Baxxor vyering the opinion in the case of Barden v. McKinnie, yet 
" the facts are very different. There the indorsement of 
the levy was not made until jong after the return of the 
Ji. fa. the sale was not made-untél more than two years 
after its return day ; and in the mean time the defendant 
in the execution had died. Here, the levy was indorsed 
at the proper time, the-sale made shortly after, and in 
the life time of all the parties. It is admitted, that the 
case referred to is a much stronger one than this. But 
the principle is the same, to-wit, that a sale of lands un- 
Af. fa. vests der a fi. fa. is in virtue of a power, and not of a property 
sd Lae Aa in the thing sold. The latter is the case, as regards 


under it in the goods, By the seizure, the sheriff acquires a qualified 


ory pate taa property in them, and may maintain an action feunded 
upon him only a on that right of property, qualified to be sure, but still it 
powerto sel is 9 right of property. He stands charged to the plain- 
tiff in the fi. fa. for their value ; and the debtor is  dis- 

charged to the same amcunt. It is in virtue of this pro- 

perty, that he makes the sale ; and he needs not a ven- 

dition eaponas to confer it. He had it before. A ven- 

ditionit eaponas only puts him in contempt for not selling. 

— But in regard to a levy on lands, it is far otherwise. 
thereforebesold "The sheriff makes no seizure ; is not liable for the value ; 
—— the debtor is not discharged to that or any amount; the 
levy without a sheriff acquires no possession. He only sells the defen- 
ee dant’s estate in the lands. He does not deliver posses- 
out such authori- sion.to the purchaser as he does in the sale of goods, but 
fy isinoperative. only clothes him with the defendant’s estate, and leaves 
him to acquire possession as he can. This shows very 

clearly, that the sheriff sells by virtue of a power, and 

not by virtue of a property of any kind. When there- 

fore that which gives the power is withdrawn, the power 

ceases. As a vendilioni eaponas can give no power to 

sell, it isargued that ea necessitate the power given by the 

fi. fa. must remain. The argument would prove much, 

were it true. For altho’ it is admitted, that a venditiont 


caponas confers no power to se in the case of a chattel 
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levied on under a fi. fa. because the power existed before, Dæac. 1831. 
and therefore could not be conferred again, yet where “~“~ 
the power did not exist before, that reason fails ; and if — _ 
not conferred by the vendilions exponas, it does not exist. ne —3 
The reason ex nrcessitate is therefore turned against the 
defendant. In these cases we have considered, and must 
consider that a venditioni caponas, or order of sale, by 
whatever name it be called, changes its character from 
that which it bears where there has been alevy on goods. 
There it confers no power to sel], because tlie power ex- 
isted before. But in the case of a levy on lands, it con- 
fers the power of sale, for the very contrary reason. 
Where goods are levied on under an attachment, and 
they are afterwards ordered to be sold ; or where lands 
are levied on by a constable, and returned to court, and 
ordered to be sold, the order of sale, whether itbe called 
simply by that‘name, or dignified with the name of ven- 
ditiont caponas, is the writ which gives the sheriff power 
to sell. The very same reasoning is applicable to an 
order to the sheriff to proceed to sell land levied on bya 
Si. fa. which has been returned, and the power of 
acting under it thereby withdrawn or expired. So also 
where an heir is sued on his ancestor’s bond, and he con- 
fesses and sets out assets, and the plaintiff accepts them, 
a venditiont exponas or order to sell them issues. And 
certainly in this case no power cxisted before, and inde- 
pendently of the writ. | 
As to the sheriff’s having in his.hands writs of fi. fa. 
against the same defendant, at the instance of the Cape _ If sheriff has 
Fear Bank, that gave the sheriff no power to sell. For —— —— 
he was directed by the agentof the Cape Fear Bank not defendant and 
. ‘ : does not sell un- 
to sell under them. And this order given by parol with- der one of them, 
out withdrawing the writ, was good; at any rate the — nat ps 
sheriff obeyed the order and did not act under the writs. purchaser under 
And this is not like a case where a person. has various ely es _ 
powers to do an act, and does it, a misrecital of the ney arising from 
power afterwards, under which power he coul: not right- ors sae “4 
fully do it, will not vitiate the act. He did itunder all ; tion. 
and if either was good, the act is effectual ; and his mis- 


recital shall not prejudice. He did not act nor profess 
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Dec. 1851. to act under the bank executions. The directions of the 
~~ agent were good without paying the fees ; and especially 
JusTiers 
* if acquiesced in by the sheriff. 

Anusraesc. We cannot examine into the grounds of the decisions 
in our sister states, for want of their laws in regard to 
these writs of fi. fa. ‘There must be something in them 
to warrant the decisions, or we misunderstand the com- 
mon law. 

It is asked, if the sheriff made a levy on lands, and 

went out of office, is he to sell? LIimagine not. Indeed 

— ifu I say not. And yet if the plaintiff’s argument is sound, 
onland and goes he must. And if so, atl sales made by succeeding she- 
out ot ttice, * viffs, where their predecessors had made a levy on lands, 
be directed to would be set aside. For they have uniformly been made 
_— by the successors, under writs of cenditioni exponas. Nor 
will the application of the surplus in the sheriff’s hands 

(after applying what he chose to the venditioni exponas) 

to the.bank executions, alter the case; that is, make it 

a sale under the bank executions. This is only matter 

of evidence, and is entirely contradicted by the full proof 

Per Hexvrn- © the contrary. As this case is to go back for a new 
son, €. Justice. trial, I imagine that it is within the power of New Han- 
wee the Se over County Court to affix their seal to the venditioni 
der an unsealed exponas now, if it was omitted by mistake; that is, if it 
2 mPa was intended, the venditioni exponas should be a genuine 
sued, may after writ. I make this suggestion, that the parties may meet 


it valid fis. on equal terms at the next trial. 


ing the seal. Per CurtaM.—J UDGMENT REVERSED. 


Tue Justices or CUMBERLAND 
v. 
Joun ArmstTnrone ef al. 


The acts of Assembly which direct the justices of the County Courts to 
take bonds in certain cases, confer on them, as to such bonds, a cor- 
porate character; and they may take a bond from one of their num- 
ber to themselves. 


This was an action of DEBT, upon the bond for £2000, 
given by the defendant Armstrong, for the faithtul discharge 
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of his duties as clerk of Cumberland County Court.* 


The cause was argued by JV, H. Haywood, for plain- 
tiff, by Badger, for defendant. 


Rorrin, J udge.—It is to be hoped, that the perplexing 
questions on official bonds. which have frequently arisen 
of late, will not have a much longer continuance, since 
the new act directs them to be given to the Govern- 
or. Perhaps all difficulty would be most effectually cut 
up by the roots, by making them payable to the State at 
once. 

After all our endeavors, we are unable to sustain this 
action. It is a suit on a clerk’s bond for £2000, paya- 
ble to the justices of the peace for Cumberland county. 
The writ is brought by A, B, C, &c. nominatim, as the 
successors of those who were justices at the time the bond 
was given. And J€cJill, one of the obligors, was also 
then a justice. 

We have no doubt that when a statute directs an offi- 
cial bond to be payable to a class of official persons, it 
may and ought to be taken to them, by their name of of- 
fice; and in that name, they may sue on it. The sta- 
tute confers upon them a corporate character pro hac vi- 
ce. And the capacity to take implies that of bringing 
suit. And in such case, the bond is not invalidated by 
reason that one of the obligors is one of the justices. For 
a corporator may give his bond to the corporation, which 
has a contracting capacity, distinct from that of the in- 
dividuals who compose it, If this bond had in other res- 
pects conformed to the statute, a suit might have been 
sustained, in the name of th® “ Justices of the County 
Court of Cumberland.” 





* This cause was decided several terms ago, but the record certified 
to this court was mislaid and is supposed to have been lost in the fire, 
which destroyed the State House. The report was delayed in the hope 
of being able to supply the loss ; but the reporter is informed that the 
original was also destroyed in the fire at Fayetteville. These circum- 
stances are mentioned to excuse the omission of a statement of the plead- 
ings and facts, of which the reporter knows nothing, exceptaathey can, 
be gathered frem the opinion of the court. 


285 
Dec. 1831. 
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J usTices 
®. 
ARMSTRONG 
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Dec. 1851. We also think the bond might be good at common law, 
wv“ as one payable to the individuals who were justices. 
—— There is no contradiction in this: The same bond, it is 
Aumstnoxo- true, cannot be held to be payable to the justices as a 
A bond paya- corporation, and as individuals. As a corporation, they 
- 2 are unlike those expressly created by charter. They 
— have a general contracting capacity, limited only by the 
the directions of restrictions of the charter. But when the corporation 
— — arises by inference, in order to supporta contract, which, 
orted asa val- aS a Class, they are directed by statute to enter into, 
pong com- they constitute a corporation solely for that single pur- 
pose ; and if the contract is not within the statute,. they 
do not contract as a corporation. Such is the case here, 
because the penalty of the bond is too large. The bond 
is therefore at common law. As such we would support 
it, for the justices of a particular county cannot be said 
to bo an indefiaite multitude, since it is so readily made 
certain, who they are. And a deed may be made to per- 
sons, as weil by description as nominatim ; for after all, 

names are but a more precise description. 

But there are two other objections, each of which is 
fatal to the phintiffs. The onc.is, that this suit is 
brought by the successors, nominatim, of the justices to 
whom it was given. The obligation belonged to them 

But an action individually, and comes to the surviving obligees or obli- 
— ee ane, when we consider it a common law contract. These 
of the surviving plaintiffs thereforecannotsuc. The other is, that McMill, 
obligees,and net one of the obligors, is also an obligee. If an individual 
successors. give his bond to another individual and himself, it is void. 

And if one of It is certainly so, if the obligees be mentioned by their 
the obligees be proper names. So it is, Mit be by description, which 
—E * includes him. Thus a note to a firm, of which he is a 
void asto all. momber, is void. (Pearson v. Nesbit, ante 1 vol. 315. 

Mainwaring v. Newman, 2 Bos. & Pul. 120.) So I think 
7 aed * it is, if payable toa class of persons, of which the obli- 
bit, (ante 1 vol. gor is one. If I give my bond to * my father’s children,” 
by fone g°* upon what ground shall I be excluded ? Is there any in- 
tention that I shall not have a share? It is said, there 
is, or at least it must be inferred, in order to sustain the 


contract. The same reason extends to the bond to the 
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firm. And theintention seems tobe, that “the children,” Dec. 1831. 
as a class, should have the benefit of the thing tobe done, “Y~ 


in which I am to participate. That it is, which makes 
the bond void; because it cannot be enforced, without 
naming me both as plaintiff and defendant. The same 
principle extends to the case before us. It may be said, 
and very truly, that here no benefit could be intended to 
Mc Mill as an obligee, because none of the obligees are 
beneficially interested ; for the bond is taken in trust on 
its face. That. intention will make no difference ; for if 
it went on that, the bond would not be good at common 
law at all: since the intention was to give a bond un- 
der the statute, and such a bond only. We hold it to be 
good at common law, contrary to the actual intention ; 
because as a common law bond, it may enure to some 
purpose, since in fact there are obligors, obligees and a 
thing to be donc. But if, upon its facé, it cannot be sus- 
tained at common law, it must share the same fate then, 
as under the statute. We cannot say, that the parties 
did not intend to make Wc.Will an obligee, when he is in 
fact made one, as much as any other of them is. The 
point in question was directly ruled in Justices v. Shan- 
nonhouse. It was of such consequence, and the rule is 
likely to produce such mischief, that we have been wil- 
ling to re-examine it, and overrule it, if possible. But 
that case stands upen ground that cannot be shaken. It 
is the gross injustice that is done by the rule, which 
makes one hesitate, not the doubt of the law. 


Per CurtaM.—JUDGMENT AFFIRMED. 
— © 0e— 


‘Tae Justicesor Currituck v. Dennis Dozier et‘al. 


A bond, made by a guardian and his sureties to A, B, and the rest of 
the justices, is not in pursuance of the act of 1762 (Rev. ¢. 69, s. 7) 
and can be supported only at common law. If one of'the’ obligors 
be a justice at its execution, it is void as to all. 


This was an action of pest upon a guardian bond. 
The bond was made payable to ‘‘ Willis Btheridge, Jo- 
Vou. III. $7 


Justices 
v. 


Dozyzx. 


— — — - 
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Dac. 1831. senh Ferebee and the other justices of Currituck county.” 
—⸗ñ 


Jusricss 


v. 
Dozizr. 


Upon oyer had, and non est factum pleaded, it was pro- 
ved that Dozier, one of the obligors, was at the execu- 
tion of the bond a justice of the peace. ‘The action was 
brought in the name of those justices who were in oſſice 
at its commencement. * 

Kinney and Devereux, for the plaintiffs. 

Hogg, contra. 


Rurrin, Judge.—The principal question in this case 
has been already decided. in Justices of Cumberland v. 
Armstrong et al. at this term. The act of 1762 ( Rev. c. 
69. s. 7 ) directs a guardian bond to be made payable to 
the *‘ justices present in court, the survivor or survivors 
of them, their executors or administrators”. Under the 
statute therefore, the bond is_nothing more than a com- 
mon law bond, payable to inviduals and their personal 
representatives, in trust for‘another. This being the 
case, this bond must be taken to have been given to the 
individuals who were justices, by the description of their 
office. Dozier, yhen, was both obligor and obligee, and 
the bond is void. There has been an attempt to distin- 
guish this case from that of the Justices v. Armstrong, by 
the circumstance that it is payable to ‘+ Willis Etheridge, 
Joseph Ferebce, und the other justices of Currituck county.” 
This is said to exclude, by necessary implication, that 
justice who was obligor ; as if it had.been expresses, 
‘¢ the rest except Doxier.”” ‘That depends upon what the 
word * rest” refers to. It is introduced in that part of 
the bond, in which the obligees are set forth, and was 
designed to describe them ; and it plainly refers to the 
obligees, Etheridge and Ferebee, who are expressly na- 
med, and was designed to include, and does include as 
obligees all that class of persons, of which those two form 
parts. This is the plain and obvious grammatical con- 
struction of the words ; and we cannot imply an inten- 
tion of the parties, or insert an exception against those 
words. Per CugkiaM.—JUDGMENT AFFIRMED.} 

* The record in this case also was lost, and the reporter is therefore 
unable to give a more particular statement of the facts. 


{The case of the Justices of Martin v. Stewart, was in every respect 
similar to the above, and the same opinion was filed in both. 
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Tue Justices or Chowan, upon the relation of Jonn Dee 1831. 
—⸗ 


SFENCER ef ux. v. Jonn Bonner. 


A bond payable to the justices of a county, executed by several per- 
sons, one of whom is a justice of that county, is void as to all the ob- 


ligors. 

This was an action of DEBT, tried on the Jast circuit, 
before Martin, Judge. 

Upon oyer the bond: was set forth in hac verba :— 
‘* Know all men, that we, Henry Holmes, John Bonner 
‘* and Baker Hoskins are held and firmly bound unto 
‘¢ Exum Simpson, Esquire, and the rest of the justices 
‘¢ assigned to keep the peace of the county of Chowan, 
‘¢ in the full sum of &c. to which- payment well and truly 
‘¢ to be made, we bind ourselves, our heirs, executors 
‘and administrators, jointly and pyveralty by these 
‘¢ presents. Sealed, &c.” 

The condition was, that the obligor, Holmes, should 
improve the estate of the wife of the relator as her guar- 
dian, and should pay it over at her full age. 

Several pleas were entered for the defendant, but the 
cause being decided upon that of non est factum, it is not 
necessary to state them or the breaches assigned by the 
plaintiffs. The original plaintiffs were those justices of 
Chowan, who were the survivors of the obligees at the 
date of the writ, and among them was Baker Hoskins, one 
of the obligors. On the trial it was proved that Holmes and 
Hoskins, two of the obligors were justices at the execu- 
tion of the bond, upon which his Honor nonsuited the 
plaintiffs, who appealed. 

Iredell, for the plaintiff, contended, ist, that a bond 
might be veid as to one of the obligors, and yet good as 
to the others ; that where the bond was joint and several, 
it had the same effect as if each obligor had executed a 
separate bond. ! 

2d. That the defendant could not avail himself of the 
objection under the general issue. 


No counsel appeared for the defendant. 


Rurrin, Judge.—This case comes directly within the 
decision in the four cases of The Justices v. Shannonhouse, 


—— reetes 
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Dec. 1831. (ante 2 vol. p. 6,) The Justices v. Armsirong, The Justices 
X sv. Doxier, and The Justices v. Stewart, and must there- 
* fore abide the rule there laid down. It has been argued 
Boxxzn. that there is a difference, because Bonner alone is sued 
here ; and it is said, that-the objection must be pleaded 
in abatement, and cannot be taken on the general issue. 
But those cases did not turn on the fact, that some of the 
obligors who were justices were jointly sued, but that the 
same person was a co-obligor with others, and also one 
of the obligees ; which rendered the bond void. It is 
not like the cases cited of s by a feme covert, or a 
A personalin- man professed and another. There the incapacity is 
igor does not personal, and does not affect the obligor who is able to 
the valid” contract. But here the question is, whether a joint and 
others; several bond by A and B toA is good, as the bond of 
other- either. There can be no delivery to an obligee by him- 
is both self; nor by one obligor to another obligor. It is like 
and ob- the case of the same person being plaintiff and defendant. 
No judgment can be rendered in such a case. If it be, 
case of it is a nullity. (Pearson v. Nesbit, ante 1 vol. $15.) 
mv. Nes- That indeed was a writ of error ; but it was one coram 
nobis for error in fact, not of law; and was necessary 
only to identify the person of the same name, who was 
both plaintiff and defendant, to be the same person. If 
that had appeared on the record, the judgment would 
have been vacated, or set aside on motion as being null. 
There seems to be no difference between the validity of 
a judgment and a bond, as affected by this objection. For 
if the bond would be good as to one, so would the judg- 
ment. The true reason governing both and making both 
void is, thatſthere must, in the nature of things, be parties 
to both contracts and judicial proceedings. 

If this be correct, non est. factum is the proper plea. 
There cannot be a plea in abatement, that the other ob- 
ligor is not sued ; for that would not be giving the plain- 
tiffs a better writ, since the obligor not sued is one of 
the obligees, and he cannot sue himself. The objection 
is, that the instrument is void in toto, and therefore not 
the deed of any of the parties. It is like the case of a 
joint and several obligation of two, cancelled as to one 
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by tearing off his seal. It avoids it-as to both ; tho’ it Dee. 1931. 


would be different if they were severally bound. ( Pigos 
ease, 11 Co. 28.) The reason is, the parties intended to 
have contribution. So here, it never could have been in- 
tended, that one of the persons who sealed the instrument, 
should alone pay to the other the money mentioned in it. 
And because it cannot be enforced without that construc- 
tion, it must be taken to be void altogether. 


Per CurraM.—JUDGMENT AFFIRMED. 
— 16 Bee — ¢ 


Henry Firrts, on the relation of Epw1n SLADE v. 
Joun H. Green E2’r. of Sotomon GREEN. 


Where an order of the County Court allowed a guardian to renew his 
bond with A and B, his sureties, and a bond not drawn according to 
the statute as an official bond, but good in its form as an obligation 
at common law, was sealed by A only and left with the clerk, it was 
held that a delivery could not be inferred, there being no evidence 
of an actual delivery. 


This was an action of pEBT, and upon over the bond 
was as follows : 

‘¢ Know all men by these presents that we, Robert R. 
‘¢ Johnson, Solomon Green and John C. Johnson, are held 
‘‘ and firmly bound unto Henry Fitts and other justices 
‘‘of the Court of Pleas and Quarter Sessions for the 
‘“¢ county of Warren, in the sum of &c. to be paid to the 
‘¢ said justices, or the survivor or survivors of them in 
“‘ trust &c. for which payment well and truly to be made 
‘¢ we do hereby jointly and severally bind &c.” with the 
usual condition that Robert R. Jolinson should faithfully 
discharge the duties of guardian to the relator. The 
bond was signed by Robert R. Johnson and Sulomon Green 
only. The defendant pleaded non est factum testatoris ; 
and upon the trial the case was, that at the term of the 
County Court at which the bond was taken, the follow- 
ing entry appeared upon the minutes of the court: ‘+ Ro- 
*‘ bert R. Johnson, guardian to Edwin and Eliza Slade, 
¢¢ renewed his bond as such, in the sum of four thousand 


—⸗ 
Fitts 


. 
Green. 
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Dec. 1831. 
—⸗—ñ 


Fitts 
. 
Greex. 
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“* dollars each, with Solomon Green and John C. Johnson 
‘his sureties,” When the court opened that morning, 
Henry Fitis, Dennis O? Brien, Burwell P. Achford and Da- 
vid Terry were the justices in court, and there was no 
evidence that other persons were on the bench when the 
entry was made and the bond taken. The clerk of the 
court deposed that he or his deputy attested the execu- 
tion of official bonds, but that he had no recollection 
whatever touching the execution of the bond in question. 
There was no attesting witness to the bond. It was 
proved that both Greey and John C. Johnson were the 
sureties to the former bond of Robert R. Johnson. It was 
admitted that Robert R. Johnson was a justice of the peace 
for the county of Warren, when the bond was executed. 

It was contended for the defendant, 

ist. That there was no evidence of a delivery of the 
bond to be left to the jury—that considered as an office 
bond, there was no evidence that the court had accepted 
it—that considered as a bond at common law, there was 
nothing from which a delivery to Fitts could be inferred, 
and that all the circumstances of the case contradicted 
such inference. / 

2d. That the plaintiff could not recover, because the 
bond was payable not to him alone, but to other persons 
not joined with him in the action, and that among these 
persons was Robert R.Johnsony who was also a co-obligor. 

For the plaintiff it was insisted, that the words “other 
justices” did not import all the other justices, nor define 
what number or description of them was intended ; and 
being entirely uncertain they ought to be rejected, and 
the right of action would then be in the plaintiff. 

At the saggestion of his Honor, Judge Swain, this 
point was reserved, and the jury were instructed upon 
the first point made by the defendant, that they might 
infer from the facts of the case a delivery of the bond to 
the plaintiff. A verdict was returned for the plaintiff ; 
but upon the matter reserved, his Honor being of opin- 
ion with the defendant, ordered it to be set aside and a 
nonsuit to be entered, whereupon the plaintiff appealed. 
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Hall, with whom was the Attorney General, for the plaintiff. D#e. 1331. 


The most formidable objection to the plaintiff's claim is 
presented upon the bond itself. The plea of non est factum 
makes it incumbent on the plaintiff to prove the execution 
of such a bond as is described in the declaration, which 
states a bond given by the defendant, payable to H. Fills, 
chairman. The one offered in evidence in support of 
this allegation, is payable to H. F. chairman, and “ other 
justices of the peace for the county of Warren.” The 
question then is, do the words * other justices” &c. im- 
port any thing, or are they merely surplusage, and there- 
fore to be rejected as such, leavifg it a bond payable to 
H. F. alone? _ If the last is the proper construction of 
the instrument, the action may be maintained so far as 
respects the objection of variance. If the words “ other 
justices” cannot be rejected as immaterial, but are in- 
terpreted to signify other obligees under a general de- 
scription, the plaintiff must fail, because the bond declared 
on, if this construction be given, does not agree with. 
that exhibited on the trial, and the variance will be fa- 
tal. In answer to the objections of variance, we must 
show that H. F. is the sole obligee, and this we can only 
do by rejecting the words that immediately follow. his 
name, to-wit: ‘* other justices.” The omission of the 
article *‘ the,” before ‘* other justices,” is the only circum- 
stance, by. which the case can be distinguished from the 
cases decided by the Supreme Coart, and relied on in the 
court below. ‘This circumstance is important enough to 
furnish a ground for saying, that the two cases are un- 
like. .2. B. chairman, ‘* and the other justices,” of such 
a county, are descriptive of a class of men, who may be 
easily ascertained. ‘That phrase points to all the indi- 
viduals in the county, who were justices when the bond 
was given, and designates them as obligees with as much 
certainty, as if the justices had been named in the bond 
by their appropriate christain and surnames ; as much 
so as a note payable to 4. B. & Co. does the members of 
the firm which they compose. But in this case, giving 
a strict grammatical construction to the words “ other 
justices,” it is difficult to determine, upon reading the 
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addition to the chairman, were designed to be ‘compre- 
hended under the general denomination, which may em- 
_ brace all, or a less‘number than all. That term has no 
certain reference to all of the justices, as the words in the 
case decided: by the Supreme Court did, but to all or 
some of a.body of magistrates consisting of many mem- 
bers, but to whom, or what namber of those members, 
is uncertain. In the case decided, the description, 
though general, was definite, and marked with unerring 
- certainty who were t, and by such description the 
obligees could be ascertained ; the rule, therefore, id est 
certum quod potest réddi certum applied, and rescued the 
instrument from impeachment for ambiguity, as to the 
other dbligees whom the parties had in contemplation. 
But in our case this maxim cannot apply, in consequence 
of the indefini of the expression, “ other justices,” 
ie withqut the article ‘+ the” before it, furnish no 
us iw our search for the parties intended to 
igees with Fitts, but which they failed in 
* the words then be guous they ought to be 
.jected, and the bond ag payable to Fitts alone. 
= respects legal certainty ané grammatical precision 
of language, I see no difference between A. B. and other 
justices of a county, and A. B. and other justices of the 
~ State of North Carolina: Theng would bea greater pro-: 
bability of finding out Who were meant in the one case 
than in the other, if parol evidence were admitted to ex- 
plain the ambiguity, as the enquity in the former case 
would be limited to a smaller compass as respects space, 
and to fewer individuals. But the expressions in both 
cases, unaided by matter dehors, are equally indefinite. 
I therefore think that the case relied on does not decide 
this to our prejudice—so far from it, the decisions may 
be cited in our favor. The reasoning of Judge RurFin 
seems to proceed upon the idea, that the justices of the 
county were embraced by the term, - the dther justices,” 
which is sufficiently large to include all, and sufficiently 
definite with the help of the particle ** the” to designate 
each. But the term, in our bond, is neither extensive 
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enough to include all the justices with certeinty,\ndr de- ‘pre. 1831, 


finite-enough to point out which of them -were meant, 


other than or besides #. Fitts. If at the time when this | 


bond was executed, the law had required it te be taken 
payable to all the justices of the county, the court might 
presume that the County Court intended te de their-du- 
ty, and might construe it a bond payable 4o alk the jus- 
tices according to such presumption. This construc- 
tion it might preperly. receive, if there wag no other al · 


ternative between such a construction and declaring ita _ 


nullity, ut res magis valeat quam pergat. Or if the min- 
utes of the County Court set forth whe were the justices 
on the bench when the bond was exeeuted, upon the same 
presumption, (for at that time the law required such binds 
to betaken payable to the justices in court on the bench, ) 


the word ‘‘ others” might perhaps beweferred to the jus+, 


wet 
» Farrs 
wt. 


Gazer. 


tices then on the bench but as it doca tot appear ‘Who 


were on the bench at the time, the facts: vill not sustain 
this construction. And to construe-it as n bond payable 
to all the justices, (which derives no support from the pres 
sumption that the magistrates intendeil to discharge their 


duty, for that was not ‘the forin which the law prescritied — 
for the bond at.the time, ) Will be explaining ertather 


aiding a patent ambiguity to the destruction of the bond, 


and the rights it was designed to protect. The only re- 
maining alternative is between the last constractio# anil 


the upholding of the bond by thé rejection of thé apbigu- 


ous phrase, as too uncertain to admit of a sensible mean- 
ing, and therefore regarding it as inoperative and void. 

‘If there be any doubt or repugnancy in the Words of a 
grant, such construction is to be made as is most strong 
against the grantor, because he is presumed to have re- 
ceived a valuable consideration for what he parts with. 
(Co. Litt. 314.6 146. 2 Roll. Abr. 65. Plowd. 154.171.) 
Words if they cannot operate in one form, shall operate 
in that which, by law, will effectuate the intentions. 


( Goodlitle v. Bailey, Cowper 600: Juckson v. Beach, 1 


Johns. Ca. 399, 402. Barnes v. Irwin, 2 Dal. 199, 203.) 
Or they may be rejected where they are merely insensi- 


Vor. Il. 38 
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Dee. 1831, ble. ( Smith v.. Parkhurst, 3 Atk. 136. Parkhurst v. 
gy = Dy Smith, Willes. 332.) 
a Where it is impossible the grant should take effect ac- 
Gasex. cording to the letter, there the law will make such con- 
structions that the gift by possibility may take effect. 
(Co. Lilt. 108 b). 

Upon the issue submitted, proof of the hand writing of 
a party to a deed is strong evidence for a jury to pre~ 
sume adelivery. (Peake’s Evid. 100. Lesher v. Levan, 
2 Dal. 96). 

Delivery to a third person, for the use of the grantee, 
and without his knowledge, becomes a valid delivery on 
the subsequent assent of the grantee which relates back 
to the subsequent time ofdelivery. (13 Johns. Rep. 285. 
4 Day 66. 9 Mass. Rep. 307. 5 Munf. 160. 12 Mass. 
456. . 18 Johns. 544. 1 Johns. Ca. 388. Id. 240, 450. 
2 Stark. 477). 

A. deed may be delivered by words, or by acts, and 
may be good if delivered to a stranger without special 
authority, if-intended for the use of the grantee. (12 
Johns. 536... 2 Roll. Abr. 24, 42). 


Seawell; Gaston, Badger & W. H. ‘Haywood, for the 
defendant. 


Henperson, Chief-Justice.—I agree with the counsel 

Per Meson. for the plaintiff, that the words other justices neither im- 
som, C. J. A port all the justices, nor any definite number of them. 
Le a= 9— gr ving It may be satisfied with less than all of them ; and there- 

man and ‘other fore may mean-any two, or any greater number of them. 
eer an ie It does not necessarily import all, as the words the jus- 
gig meg to tices do.~ Henry Filts is therefore the only obligee. For 
: ’ © it is the same as if it had been payable to him and “ other 
people,” or to him and. + (leaving a blank). 

And the certain déscription is not-vitiated by an uncer- 

tain one. The action is therefore brought in the name 

of the only obligee. There are no others. And the 

words ‘* to be paid to the said justices” are also to be re- 

jected, as refarring to the uncertain_and indefinite de- 

scription, other justices. 

But in this case, there is no evidence of a delivery. 
None was given of an actual delivery to Fitts. For the 
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clerk is his agent for the delivery of official bonds @nly, 
which this is not. And from the whole case it is evi- 
dent, that it was intended that John C. Johnson was to 
- sign italsv. It is a fair and reasonable presumption, in 
the absence of all proof of an actual delivery to the ob- 
ligee, that he whose name is mentioned, both in the body 
of tlie bond and the minutes of the court, as a co-obligor, 
I mean John C. Johnson, was also to sign it; and that 
upon the condition, that he also,signed and became bound, 
was Green to become bound. Common sense and com- 
mon experience, and justice to Green, require this expo- 
sition of the transaction. 

As to the meaning of the words other justices, and who 
is the obligee or obligees, I have expressed my own opin- 
ion only, the case being decided by the court, on the 
other ground ; that is, that there was no evidénce of a 
delivery. | 
Per Curtam.—JuDGMENT AFFIRMED. 


OwEN Wits ef al. v. Joun C, Enrinciaus et al. 


Bonds intended to be official, but which are not in conformity to the 
statute, may be declared on as voluntary bonds at common law. 
The case of the Governor v. Meilan, (2 Law Rep. 460.) and the Go 

vernor v. Witherspoon, (3 Hawks 42,) approved. 


After the new trial granted in this case, ( ante 2 vol. 
511) the cause. was tried again on the last cireuit, before 
his Honor, Judge Martin, at Pasquotank. The only 
question made in the case was, whether the County 
Court had a right to take the following bond : ** When- 
‘< ever the Court of Pleas and Quarter Sessions for the 
‘¢ county of &c. shall require, we the undersigned, joint- 
‘‘ ly and severally, promise to pay to the justices of said 
‘+ court or their order, the sum of &c. In witness where- 
** of we have &c.” 

The suit was brought in the names of the survivors of 
those justices, who were in office when the bond was ex- 


ecuted. 
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B® Honor being of opinion for the plaintiffs, a verdict 

was taken accordingly, and the defendant appealed. 
Fredell, for the plaintiff. . 
Kinney, for the defendants. 


Rurrinx, Judge.—It was not expected, after the fre- 
quent decisions that bonds intended to be official, which 
had not that character because of some want of conform- 
ity to the statute, were not void, but would be supported 
as good voluntary bonds at common aw, that any ques- 


- tion would be again made upon it. The Governor v. Mei- 


lan, (2 Law Rep. 460) was the first case upon the sub- 
ject. The Governor v. Witherspoon, (3 Hawks 42) and 
matiy others have followed it. And in the Justices of 
Cumberland v..Armstrong, it is plainly declared to be 
the opinion of the court, that a bond payable to the jus- 
tices of a particilar county is net void; for the obli- 
gees are sufficiently identified by that description. It 
follows, that the present bond is valid. 

It is said however, that the County Court has no ca- 
pacity to take such an obligation. - Admit it ; and what 
is the consequence? This bond is not taken to be given 
to the justices, as constituting a court, but given to them 
aS individuals by the description of their office, instead 
of their names. That is the ground of abl the decisions 
on the subject down to that of Branch v. Eiltiott, (ante £6). 
Unless, therefore, it is void at common law for uncertain- 
ty, it must be supported ; and that itis not void for that 
reason hasbeen settled in those cases. The hond direct- 
od hy a statute must be taken according to it, tobe pro- 
cegiled.on under the statute. But to take such a bond 
as the present, there is no necessity for a special autho- 
rity. The distinction is between taking a bond without 
suck an autherity, and taking it when forbidden ; as in 
the case of bail bonis. ' 

, Per Coniam.—JUDOMENT AFFIRMBD. 
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Tue Srate v. CaTHaRtneE Morrison. 


On the trial of an indictment under the act of 1816, (Rev. c. 906,) to 
prohibit the retailing of spirituous liquors by the small measure, it is 
incumbent on the defendant to show the existence of a license. 


The defendant was indicted for retailing spirituous li- 
quors by a less measure than a quart. On the trial, be- 
fore his Honor Judge STRANGE, at Robesan, on the last 
circuit, the charge of selling by the small measure being 
fully proved by the prosecution, it was contended for the 
defendant, that the state must prove the want of a licence. 
But his Honor charged the jury, that it'was incumbent 
on the defendant to show the existence of a licence. A 
verdict was rendered for the state, and the defendant ap- 
pealed. 

The Attorney General, for the state. 


Rurrin, Judge.—This appeal seem# to ‘rest on the 
argument, that the indictment ought, and dees charge 
the want of a licence ; and therefore the state must prove 
it. Ht is true, there is a known distinction, where an 
exception is embraced in the enacting clauseof a statute, 
and where it comes in by a proviso, or by distinct enact- 
ment. In the former case, the indictment must allege, 
as here, that the defendant is not within the exception, 
because the negatives are descriptive of the offence ; tho’ 
in the latter it may be silent on that point, and ‘the jas- 
tification or excuse must be adduced in defence by the 
party accused. Yet the consequence claimed by this de- 
fendant cannot be yielded. The questions’ are very. dif- 
ferent. This is not a question of pleading. It is one of 
evidence. And altho’ it be admitted, that the indictment 
must negative the existence oftthe licence, it remains to 
inquire, upon whom the proof on that point is incumbent; 
or rather, what is preof of the defendant’s guilt. ‘Fhe 
general rule, founded on convenience and common sense, 
is that the affirmative must be preved. He, whoalleges 
a fact to be, is naturally expected: to show its existence ; 
and not he, who denies it, te show that it is not. The 
few exceptions to this principle, as yet established, do 
not extend te the case before us. In the ease of Lord 
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Ralifax, (Bull. M P. 298,) who was accused of refusing 
to deliver to.his successor the pay:crs of his office, it was 
required that the refusal should be shown. This might 
be, because the law presumes that every sworn public 
officer will do his duty, until the contrary appears. Or 
it might be, that as the omission is the criminal act, it 
must be expressly proved ; and it can be done, and ought 
to be done by affirmative evidence to the fact of refusal, 
as is the casein every instance where a previous demand 


and refusal are necessary, without putting the defendant 


to show, on his part, performance or a readiness 
There are other exceptions, where the affirmative evi- 
dence is not within the knowledge, or peculiarly within 
the knowledge of the defendant ; as in Williams v. The 
E. I. Co. (3 East 162) and Rex v. Rogers, (2 Camp. 654). 


_ Inall other cases, the affirmative,as being easily,explicitly 


and directly shown, ought to be proved. This has been 
held to embrace special qualifications, and licences to ex- 
ercise particular trades, In Rex v. Slone, (1 East 639) 
it was admitted by Lord Kenyon and Mr. Justice Law- 
rence, that in an-action on the game laws, no negative 
proof was ever given by the plaintiff, of a want of qual- 
ification in the defendant ; but the affirmative lies on the 
latter to show such qualification. It is true, the court 
was equally divided in that case ; but not on the general 
question of evidence. Those two judges thought, that 
on information before magistrates, the negative, a want 
of qualification, ought to appear on the conviction, as ha- 
ving been proved by the prosecutor ; while the other 
judges held differently. 1 confess, I do not perceive why 
the modes of proof should be, different before two legal 
tribunals ; since the same conclusion is sought by each, 
and would seem to follow from the same evidence before 
both. But the concession there, (in which all agreed, ) that 
in an action no negative evidence is necessary, is suffi- 

cient for the present case. And in the subsequent case of 
Rex v. Turner, (5 M. & S. 206,) cited in 2 Stark.on Ev. 

627, note h, the distinction between actions and informa- 

tions before magistrates is disallowed, and the onus 

thrown alike in both instances on the defendant, as al- 
leging the affirmative. ‘This isa strong example ; be- 
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cause there are divers disqualifications under the game 
laws, some of which may inyolve complicated inquiries 
into the title to estates, the exercise of manorial rights, and 
the due appointment of game-keepers. But the princi- 
ple applies much more forcibly, where the point in dis- 
pute is the existence of a single and simple written do- 
dument, which, if it exist at all, must be in the possession 
of the defendant. In such a case, the failure to produce 
the paper is, according to all experience of the motives 
and actions of men, proof that there is none such ; which 
consideration induced me to say, that the question was 
rather, whether there was legal proof of the defendant’s 
guilt, than whether the proof should come from one side 
or the other. The refusal or omission to exhibit written 
evidence, which the party alleges to exist, and to be in 
her exclusive power and _ possession, containing a plain 
authority for her acts, creates a legal and plenary pre- 
sumption against her. It seems, in and by itself, to be 
conclusive proof. Accordingly in Rea v. Smith, (S Bur 
1475,) it was held, that where a person admits before a 


magistrate the main fact of trading as a hawker and ped-, 


dler, he must prove that he had a licence., It is remark- 
able that this was decided by Lord Mansfield, upon a con- 
viction on an information, altho’ in the case of Rea v. 
Jarvis, relied on by Lord Kenyon in the case of Rex v. 
Stone, he held that negative evidence must be given by 
the prosecutor, on an information under the game laws. 
This shows, that in Smith’s case, he considered the fact 
of not producing equivalent, as a matter of evidence, to 
not having the licence. It is true, the statute on which 
that conviction was founded, provided both for the par- 


-ty’s not having a licence, and not producing it to a jus-’ 


tice of the peace, when demanded. But the conviction 
was for not having the licence in that case, and the evi- 
dence to prove that fact was stated by the magistrate in 
the conviction, to be the acknowledgment of trading,and 
the refusal to produce the licence on that trial; and the 
court refused to quash. ; 

Such I always understood the rule to be, on trials for 


retailing without licence, when on the circuit. 
Per Cur1aM.—JUDGMENT AFFIRMED. 
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